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IN THE 


United States Court of Appeals 

fob the District of Columbia 


No. 8429 


ROLLA A. BAILEY, Appellant, 

v. 

NATIONAL CARLOADING CORPORATION, 
a Corporation, Appellee. 


APPELLANTS BRIEF IN THE COURT OF APPEALS. 


This case is before the Court on appeal from a judgment 
of the United States District Court for the District of Co¬ 
lumbia, entered in favor of the Appellee on November 2, 
1942, in the case of Rolla A. Bailey, plaintiff, v. National 
Carloading Corporation, a Corporation, defendant, Civil 
Action No. 12303. 

For the purpose of clarity the parties will be referred to 
in this brief by the designations which they bore in the Dis¬ 
trict Court, and the Appellant will be hereinafter referred 
to as Plaintiff and the Appellee will be hereinafter referred 
to as the Defendant. 
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JURISDICTIONAL STATEMENT. 

This case was commenced in the District Court by filing a 
complaint in which the Plaintiff alleged that he had worked 
overtime for the Defendant contrary to Section 7 of the 
Fair Labor Standards Act of 1938, and as a result of such 
overtime work the Plaintiff was entitled to recover from the 
Defendant $4,281.82 plus a reasonable attorney’s fee in the 
amount of $1,000.00. 

The pleadings were in accordance with the Federal Rules 
of Civil Practice and Procedure. The jurisdiction of the 
lower court is found in Title 11, Sections 301, 305, and 306 
of the Code of Laws for the District of Columbia. 

The jurisdiction of this Court is based on Title 17, Sec¬ 
tion 101 of the Sode of Laws for the District of Columbia, 
and Section 16 of the “Fair Labor Standards Act of 1938.” 

STATEMENT OF THE CASE. 

At the time the “Fair Labor Standards Act of 1938” be¬ 
came effective the Plaintiff was employed by the Defendant 
in its Muskegon, Michigan, office. His job consisted of rat¬ 
ing, billing, filing, classifying freight, and sweeping the of¬ 
fice. (Appendix 16) His rate of pay was $130.00 per month 
or 67.7 cents per hour. 

The Defendant at that time was engaged in handling 
movements of freight by motor carriers both in intrastate 
and interstate commerce. Its Muskegon office during the 
critical time was engaged in handling freight in interstate 
commerce. (Pltf’s. Ex. 1; Appendix 64) 

During the first year after the effective date of “the Fair 
Labor Standards Act of 1938” the Plaintiff worked 751 
hours overtime for which he was entitled to receive over¬ 
time pay in the amount of $611.60, plus liquidated damages 
in the amount of $611.60, or a total of $1,223.20, plus a rea¬ 
sonable attorney’s fee in the claimed amount of $250.00. A 
detailed computation of the overtime hours and pay is set 
forth in Exhibit A attached to the Complaint. (Appendix 
5 and 6) 
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During the second year after the effective date of the 
“Fair Labor Standards Act of 1938” the Plaintiff worked 
1,268% hours overtime at the request of the Defendant. For 
this overtime he was entitled to receive $1,006.94, plus 
$1,006.94 in liquidated damages, or a total of $2,013.88, plus 
a reasonable attorney’s fee in the claimed amount of $500.00. 
The computations showing the overtime for each week dur¬ 
ing this period as well as the overtime pay is shown in de¬ 
tail in Exhibit B attached to the Complaint. (Appendix 7 
and 8) 

During the third year after the effective date of the “Fair 
Labor Standards Act of 1938” the Plaintiff worked 726 J /2 
hours of overtime at the request of the Defendant for which 
he was entitled to receive $593.51 in overtime pay plus 
liquidated damages in the amount of $593.51, or a total of 
$1,187.02, plus a reasonable attorney’s fee in the claimed 
amount of $250.00. The computations showing the amount 
of overtime for each workweek during this period and the 
amount of overtime pay are shown in Exhibit C attached 
to the Complaint. (Appendix 9 and 10) 

The summary of the overtime pay to which the Plaintiff 
is entitled discloses that the total amount is $2,212.05, plus 
$2,212.05 in liquidated damages, or a total of $4,224.10, plus 
two other items amounting to $57.72, or a grand total of 
$4,281.82, plus a reasonable attorney’s fee in the claimed 
amount of $1,000.00, together with interest and costs. 

The Complaint, brought under Section 16 of the Fair La¬ 
bor Standards Act of 1938, alleged that both the Plaintiff 
and the Defendant were subject to the provisions of the Act. 
The Complaint also alleged the amount of overtime hours 
and the overtime pay to which the Plaintiff was entitled. 

The Answer admitted that during the period the Plaintiff 
was employed by the Defendant in its Muskegon office, but 
the Defendant claimed exemption from the Act on the 
ground that Plaintiff was employed in a bona fide executive 
and administrative capacity. 

The case was tried before Mr. Justice O’Donoghue with¬ 
out a jury. 
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At the conclusion of the testimony the Court orally an¬ 
nounced from the bench a finding in favor of the Defendant. 
Among other things, the Court said: 

‘‘Furthermore, it is very significant that the repre¬ 
sentative of the government investigating these cases 
went into this office to make certain it was all right, and 
did not make any finding that Mr. Bailey was an em¬ 
ployee, and evidently came to the conclusion that Mr. 
Long and Mr. Bailey were acting in an administrative 
and executive capacity, and when one was out the other 
acted; but no such authority was delegated to the clerks 
whom they had hired in 1939.” (Appendix 62) 

As will be shown by a study of the evidence, there is not 
one word of testimony in the record to support this verbal 
finding by the Court. 

The Court entered findings of fact (Appendix 12) as fol¬ 
lows: 

“The Plaintiff failed to prove, by the preponderance 
of the evidence, that he worked the overtime claimed in 
his complaint.” 

On the basis of the above-mentioned finding of fact, the 
Court entered a judgment for the Defendant and against 
the Plaintiff. (Appendix 13) 

TESTIMONY. 

The plaintiff testified in his own behalf that his immediate 
superior was F. A. Long, the Station Agent, who gave him 
instructions as to the time when he commenced work, the 
time when he quit, and the manner of doing his work. (Ap¬ 
pendix 18) The Plaintiff had no freedom of action to deter¬ 
mine any of these matters for himself. From the inception 
of his employment until the last day he worked for the com¬ 
pany, the Plaintiff kept accurate records showing the actual 
number of hours which he worked each day. (Appendix 19) 
Exhibits A, B, and C attached to the Complaint were identi¬ 
fied by the Plaintiff as being a true and accurate statement 
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of the overtime actually worked by him, and also a true and 
accurate statement of the overtime shown in his time books. 
(Appendix 23) The time book was admitted in evidence 
but has not been printed as part of the Appendix to this 
brief by reason of a motion asking leave to have it consid¬ 
ered as an original exhibit on appeal without the expense 
of printing the same. 

The manner in which the overtime was computed in dol¬ 
lars is described by the Plaintiff on page 23 of the Appen¬ 
dix, and is in accordance with the method of computation 
prescribed by the statute. Indeed, the Defendant did not 
question the method of computation. 

The only reason Plaintiff’s overtime was not regularly 
turned in to the Defendant w*as because the Plaintiff’s su¬ 
perior, Mr. Long, told him in December, 1938, that the com¬ 
pany no longer wanted his time sheets. (Appendix 19) The 
auditor of Defendant company advised Mr. Long on March 
22, 1941, that it is the duty of Mr. Long “to see that our 
payroll form is furnished this office for all time worked.” 
(Pitf’s Ex. 4; Appendix 67.) 

During the entire period of time in question there was no 
change in the Plaintiff’s status as an employee of the com¬ 
pany. (Appendix 18 and 44) The Plaintiff had no right 
to prescribe the duties of anyone else in the office or to hire 
or fire anyone. 

Plaintiff went to work at 9:00 to 9:30 o’clock in the morn¬ 
ing (Appendix 53) and stayed on the job until everything 
was cleaned up at night regardless of the hour. Mr. Long, 
the Agent in charge of the office, stated that the Plaintiff 
left in the evening from 7:00 to 10:30 or 11:00 o’clock at 
night, depending upon the time the freight was received 
(Appendix 52) and that some days he was there from 9:00 
or 9:30 in the morning until 10:00 or 10:30 at night. Mr. 
Long also testified as follows (Appendix 53): 

“Q. How many days a w’eek w'ould he work in the 
evening after 6:00 o’clock? 

“A. Well, I would say it wrould be—sometimes prac¬ 
tically every day. 
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“Q. Practically every day, during the period he was 
going to work at 9:00 o’clock in the morning? 

“A. Yes, sir. 

“Q. He worked how late in the evening after supper? 

“A. I wouldn’t know. I wasn’t there after supper. 

“Q. But you know there was work that had to be 
done? 

“A. Yes, sir. 

“Q. When you yourself left around 6:00 in the eve¬ 
ning? 

“A. Yes, sir. 

“Q. And when you got back in the morning it was 
done? (Appendix 54) 

“A. Yes, sir. 

“Q. And it was up to Mr. Bailey to do it? 

“A. Yes, sir. 

“Q. And he had done it between 6:00 in the evening 
and when you got there in the morning? 

“A. Yes, sir. 

“Q. And he had to do it either that night or at or 
before 8:00 o’clock in the morning? 

“A. Yes, sir. 

“Q. And you know from the volume of that work that 
it must have taken three or four hours to do it? 

“A. Occasionally it did. 

“Q. And that would happen nearly every day in the 
week? 

“A. I could not tell what the pick-ups put in. 

“Q. But occasionally that volume was there even* 
day in the week? 

“A. Yes, sir. 

• •••••••• 

“Q. This situation existed all the time he was there, 
did it not, when there was frequently work that had 
to be done when you left for home in the evening? 

“A. Yes, sir. 

“Q. And it was finished when you got back the next 
morning? 

“A. Yes, sir. 

“Q. And Mr. Bailey is the one who did it? 

“A. Yes, sir. 

“Q. • * * and you don’t know, as a matter of fact, 
from what you have told us about the work that had 
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to be done in the evening, whether he actually did put 
in more than 46 hours? (Appendix 55) 

“A. I would have to presume it would take some 
overtime. 

“Q. You feel confident it would every week? 

“A. I feel confident some was put in there. 

• • • • • • • * *| 

“Q. Now, you were in charge of supervising that 
office were you not? 

“A. Yes, sir.” 

Mr. Long also testified that he had never read the statute 
and that the company had not furnished him with a copy of 
the statute or the regulations based thereon. (Appendix 
56) 

Mr. Long also testified: (Appendix 58) 

“Q. Mr. Long, were there occasions when it was nec¬ 
essary for Mr. Bailey to be on duty after the day’s j 
work in the evening in order to wait for pick-up deliv¬ 
eries to come in? 

“A. Yes, sir. 

“Q. That happened quite frequently did it not? 

“A. Well, whenever there was a late pick-up. 

“Q. That happens quite frequently, doesn’t it? 

“A. Yes, sir, it does. 

• ••••••*# 

“Q. And that was Mr. Bailey’s job, to be there and 
do that? 

“A. Yes, sir. 

“Q. Under instructions from you or Mr. Crocker? 

“A. Yes, sir. 

Mr. Long also testified: (Appendix 52) 

“Q. Do you know what time he generally left in the 
evening? 

“A. That would vary according to the time the 
freight was received. 

“Q. Vary between what hours? 

“A. Well, seven to ten-thirty or eleven o’clock. 

“Q. At night? 

“A. Yes, sir.” 




8 


STATUTE INVOLVED. 

The Fair Labor Standards Act of 1938. 

Section 6 of said Act provides in part as follows: 

“Maximum Wages 

“Sec. 6. (a) Every employer shall pay to each of his 
employees who is engaged in commerce or in the pro¬ 
duction of goods for commerce wages at the following 
rates— 

“ (1) during the first year from the effective date of 
this section, not less than 25 cents an hour, 

“(2) during the next six years from such date, not 
less than 30 cents an hour, 

“(3) after the expiration of seven years from such 
date, not less than 40 cents an hour, or the rate (not 
less than 30 cents an hour) prescribed in the applicable 
order of the Administrator issued under section 8, 
whichever is lower, and 

“(4) at any time after the effective date of this sec¬ 
tion, not less than the rate (not in excess of 40 cents 
an hour) prescribed in the applicable order of the Ad¬ 
ministrator issued under section 8.” 

Section 7 of said Act provides in part as follows: 

“Maximum Hours 

“Sec. 7. (a) No employer shall, except as otherwise 
provided in this section, employ any of his employees 
who is engaged in commerce or in the production of 
goods for commerce— 

“(1) for a workweek longer than forty-four hours 
during the first vear from the effective date of this 
section, 

“(2) for a workweek longer than forty-two hours 
during the second year from such date, or 

“(3) for a workweek longer than forty hours after 
the expiration of the second year from such date, unless 
such employee receives compensation for his employ- 
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ment in excess of the hours above specified at a rate 
not less than one and one-half times the regular rate 
at which he is employed.” 

Section 13. (a) of said Act provides in part as follows: 

“The provisions of sections 6 and 7 shall not apply 
with respect to (1) any employee employed in a bona 
fide executive, administrative, professional or local re¬ 
tailing capacity * # * (as such terms are defined and 
delimited by regulations of the Administrator) * * # ” 

Section 16(b) of said Act reads as follows: 

“(b) Any employer who violates the provisions of 
section 6 or section 7 of this Act shall be liable to the 
employee or employees affected in the amount of their 
unpaid minimum wages, or their unpaid overtime com¬ 
pensation, as the case may be, and in an additional 
equal amount as liquidated damages. Action to recover 
such liability may be maintained in any court of com¬ 
petent jurisdiction by any one or more employees for 
and in behalf of himself or themselves and other em¬ 
ployees similarly situated, or such employee or em¬ 
ployees may designate an agent or representative to 
maintain such action for and in behalf of all em¬ 
ployees similarly situated. The court in such action 
shall, in addition to any judgment awarded to the plain¬ 
tiff or plaintiffs, allow a reasonable attorney’s fee to 
be paid by the defendant, and costs of the action.” 

STATEMENT OF POINTS. 

The Court erred: 

1. In holding that a representative of the government 
came to the conclusion that Mr. Long was acting in an 
administrative and executive capacity. (Appendix 62) 

2. In not holding that it was the duty of the Defetidant 
under Section 11 (c) of the Act to make, keep and preserve 
records of the Plaintiff’s employment including his wages, 
hours and other conditions; 
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3. In holding it was the duty of the Plaintiff to make and 
keep records which the statute requires the Defendant to 
keep; 

4. In holding the Plaintiff had failed to sustain the bur¬ 
den of showing that he worked the amount of overtime 
claimed; (Appendix 12) 

5. In failing to hold the Plaintiff was employed in a cleri¬ 
cal capacity which is not exempt from the provisions of the 
Act; 

6. In failing to find for the Plaintiff in accordance with 
his Complaint and the evidence adduced in support thereof. 

SUMMARY OF ARGUMENT. 

I. 

Section 7 (a) of the Fair Labor Standards Act provides 
that no one engaged in interstate commerce shall be em¬ 
ployed (a) during the first year of the act for a workweek 
longer than 44 hours, (b) during the second year of the Act 
for a workweek longer than 42 hours, and (c) thereafter, 
for a workweek longer than 40 hours, unless the employee 
receives compensation for his employment in excess of the 
hours above specified at a rate not less than one and one- 
half times the regular route at which he is employed. 

Section 11 (c) of the Act requires the employer to keep 
records showing the periods of time worked by any such 
employee. 

The evidence in the case shows that during the first year 
after the effective date of the Act the Plaintiff put in 751 
hours in excess of that permitted by the statute, and dur¬ 
ing the second year of the Act he was employed 1268 1 /L > 
hours in excess of that permitted by the Act, and during 
the third year, he was employed 726M» hours in excess of 
that permitted by the Act. (Ex. A, B and C to complaint; 
Appendix 22, 23) The testimony also shows that the De¬ 
fendant did not maintain the records required by Section 
11 (c) of the Act. (Appendix 56, 57) 
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Section 13 (a) of the Act exempts employees employed in | 
bona fide executive or administrative capacity from the pro¬ 
visions of Section 7 of the Act. (As such terms are defined 
by the Administrator) Section 541 of the Regulations 
adopted by the Administrator pursuant to the requirements 
of Section 13 (a) of the Act provides in part that the term 
“employees employed in a bona fide * • • administrative 
• * * capacity” under the provisions of Section 13 (a) of 
the Act shall mean any employee 

“ (a) who is compensated for his services on a salary 
or fee basis at a rate of not less than $200.00 per month 
(exclusive of board, lodging or other facilities); and 

(b) (1) who regularly and directly assists an em- 
ployer employed in a bona fide executive or administra¬ 
tive capacity (as such terms are defined in these regu- ■ 
lations) where such assistance is non-manual in nature 
and requires the exercise of discretion and independent 
judgment.” j 

The Plaintiff was employed at a rate of compensation 
less than $200.00 per month and his assistance to Mr. Long | 
cannot be classed as non-manual . Neither can his assis- ! 
tance be considered to be of a nature which requires the 
exercise of independent judgment. (Appendix 57) All of 
the testimony of Long is to the effect that the Plaintiff was 
required to remain on the job at night until all pick-ups 
were in and all other work for the day had been finished. 

It was not left to the discretion of the Plaintiff to deter¬ 
mine whether this should be done on any given day; it was 
merely a requirement which he was compelled to meet each 
and every day of his employment. (Appendix 52) 


I 
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ARGUMENT. 

Pleadings. 

In the answer the Defendant neither admitted nor denied 
that it was subject to the “Fair Labor Standards Act of 
193S” but following the pre-trial, and at the request of the 
Court, counsel for the Defendant advised counsel for the 
Plaintiff that during the period in question the Muskegon 
office of the Defendant was employed in connection with 
interstate traffic handled by the Defendant, and since the 
Plaintiff was engaged in handling the business of the De¬ 
fendant, it would appear that the Defendant was, as a mat¬ 
ter of fact, subject to the provisions of the “Fair Labor 
Standards Act of 1938” and particularly Section 7 thereof. 

Of course, the Defendant by its answer denied that the 
Plaintiff performed any overtime whatsoever, but the prin¬ 
cipal issue tendered by the answer related to the question 
of whether the Plaintiff was employed in an executive or 
administrative capacity. The testimony on this point is 
that the job of the Plaintiff was a routine clerical job in 
which he had no opportunity to exercise any independent 
judgment either as to the time or the manner in which his 
work should be performed. His hours were specified for 
him by someone else, and he was not free to leave his place 
of employment until he had completed all work which he 
was directed to do regardless of what his judgment might 
be as to the necessity for performing a given piece of work 
on one day or the next. (Appendix 52 to 57) Since the 
Defendant is the one who affirmatively asserted that the 
Plaintiff was employed in an executive or administrative 
capacity, the Defendant had the burden of sustaining this 
allegation. An examination of the evidence shows that the 
Defendant did not sustain such burden. Obviously, it was 
the intention of Congress to have all employees covered by 
the Act unless the employer could affirmatively establish 
the right to an exemption from the requirement of observ¬ 
ing maximum hours of pay and minimum hours of labor. 
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Errors of Law Committed by the Court. 

The Court erred at the conclusion of the evidence in stat¬ 
ing that a representative of the government had made a 
finding that Mr. Long was acting in an administrative and | 
executive capacity. (Appendix 62) There is not one word | 
of evidence in the record to support this conclusion. The 
testimony concerning a visit by a representative of the gov¬ 
ernment to the Muskegon office of the Defendant is found on 
page 49 of the Appendix, and is as follows: 

“Q. Now, Mr. Long, was your office at Grand Rapids 
investigated by a representative of the Wage and Hour 
Division of the Department of Labor? 

“A. My office at Muskegon? 

“The Court: You said Grand Rapids. 

“Mr. Quirk: That was a slip of the tongue. 

By Mr. Quirk: 

“Q. Did you say yes? 

“A. Yes. 

“Q. When was that? 

“A. The inspection was completed on Januarv 14, 
1941. 

“Q. And who was this man; do you remember his 
name? 

“A. Mr. Thordman. 

“Q. T-h-o-r-d-m-a-n ? 

“A. Right. 

‘ ‘ Q. Did Mr. Thordman talk the matter over with you 
after he had completed his investigation? 

“A. Yes, sir. 

“Q. And was Mr. Bailey present during that period? 

“A. Yes, sir.” 

No attempt was made by anyone to relate the conversa¬ 
tion between Mr. Long and Mr. Thordman, and for all the 
record shows, Mr. Thordman may have reported to Mr. 
Long that the Defendant was violating the “Fair Labor 
Standards Act of 1938” by compelling the Plaintiff to work 
overtime without paying him the overtime rate of pay re¬ 
quired by the Act. Any pronouncement of this nature made 
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by a Court on the basis of a total lack of evidence indicates 
that the Court did not decide the case on the basis of the 
record, and that any findings of fact made by the Court 
must be more carefully scrutinized than is usual in such 
cases. The written findings of fact by the Court merely 
state that the Plaintiff failed to prove by the preponderance 
of the evidence that he worked the overtime claimed in his 
Complaint. (Appendix 12) 

In order to make such a finding it was necessary for the 
Court to ignore the testimony of the Plaintiff wherein he 
stated without contradiction (Appendix 23) that he actually 
put in the overtime shown on Exhibits A, B, and C attached 
to the Complaint, and that such overtime work was required 
of him by Mr. Long and Mr. Crocker. In order for the 
Court to make the finding of fact which it did make it was 
also necessary for the Court to ignore the testimony of the 
only witness for the Defendant; namely, Mr. Long, to the 
effect that the Plaintiff put in a great deal of overtime, 
practically every week (Appendix 53 to 57 inclusive). 

It was also necessary for the Court to ignore the testi¬ 
mony of the Defendant (Appendix 57) that records were 
not kept in accordance with the requirements of Section 11 
(c) of the Act in order to justify a finding that the Plaintiff 
had failed to show that he worked the overtime claimed by 
him. 

Mr. Long did not question the correctness of the time rec¬ 
ords kept by the Plaintiff, and those records stood before 
the Court without question as to their accuracy. Hence, the 
Court should have accepted them at face value and should 
have based a judgment thereon unless the Defendant made 
some attack upon the records which, as just stated, was not 
attempted in this case. 

Every decision which has reached the Supreme Court of 
the United States dealing with the Fair Labor Standards 
Act of 1938 has upheld its constitutionality and has held 
that the intention of Congress as announced by the statute 
requires a liberal construction of the Act in order to afford 
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to employees the benefits of Sections 6 and 7 of the Act, and 
that the Act must be strictly construed against the employer 
in order to prevent the employee from being deprived of | 
the benefits of the Act. See, U. S. v. Darby Lumber Com¬ 
pany, 312 U. S. 100, where the Court carefully reviewed the 
major purposes and provisions of the Act. The effect of ! 
this decision has not been questioned or limited in any par¬ 
ticular; and the reasoning of the court in that case fully j 
justifies a reversal in the instant case. j 

In conclusion, it is respectfully submitted that this cause 
should be reversed and the lower Court should be directed 
to enter a judgment in favor of the Plaintiff for the amount 
named in the complaint. 

Respectfully submitted, 

H. L. McCormick, 

Attorney for Plaintiff. 

H. L. McCormick, 

Roy S. Parsons, 

Munsey Building, 

Attorneys for Plaintiff-Appellant. 

CERTIFICATE OF SERVICE. 

I hereby certify that a copy of the foregoing “Brief and 
Appendix for Appellant” was served on Robert E. Quirk, 
Esquire, Attorney of record for the Appellee, on February 
16th, 1943, by depositing a copy of the same in the United 
States mail, postage prepaid, addressed to “Robert E. 
Quirk, Esquire, Investment Building, Washington, D. C.” j 

H. L. McCormick, 

Attorney for Appellant. 




APPENDIX 





INDEX TO APPENDIX. 

Page 

Complaint. 2 

Exhibit A. 5 

Exhibit B . 7 

Exhibit C . 9 

Answer. 11 

Findings of Fact and Conclusions of Law. 12 

Judgment. 13 

Testimony: 

Rolla A. Bailey. 15 

F. W. Long. 46 

Redirect of Bailey. 61 

Opinion of Court. 62 

EXHIBITS. 

No. 1. 64 

No. 2 (not printed) 

No. 3. 65 

No. 4. 67 

No. 4a . 68 

No. 5. 71 



















IN THE 

United States Court of Appeals 

fob the District of Columbia 


No. 8429 


ROLLA A. BAILEY, Appellant, 
v. 

NATIONAL CARLOADING CORPORATION, 
A CORPORATION, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


i 


APPENDIX TO BRIEF FOR APPELLANT. 



2 


L 

PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED BT APPELLANT, 

1 Endorsed: Filed Jul 291941 Charles E. Stewart, 

Clerk 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 12303 

Rolla A. Baeley, 1614 Riggs Place, N. W., Washington, 

D. C., Plaintiff , 


v. 

National Cabloading Corporation, Ninth and D Streets, 
S. W., Washington, D. C., Defendant. 

Complaint for Overtime Under “Fair Labor Standards Act 

of 1938” 

The complaint of Rolla A. Bailey respectfully shows to 
the Court as follows: 

1. This suit is brought under Section 16 of the “Fair 
Labor Standards Act of 1938”. The plaintiff and defen¬ 
dant are both subject to provisions of such act. Defendant 
is a corporation, maintaining an office and doing business 
in the District of Columbia. 

2. Prior to the effective date of said Act, the plaintiff was 
employed by the defendant as a clerk, in its office at Mus¬ 
kegon, Michigan, at a compensation of One Hundred Thirty 
Dollars ($130.00) per month, or Sixty-three and Seven- 
tenths Cents (.63.7^) per hour. After the effective date of 
said Act, the plaintiffs employment and rate of compensa¬ 
tion were not changed and Sixty-three and Seven-tenths 
Cents (.63.7^) per hour continued to be the plaintiffs base 
rate of pay until June 7,1941. 
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2 3. During the first year, after the effective date 
of Section 7 of said Act, the plaintiff was required 

to and he did work a total of Seven Hundred Fifty-one hours 
(751) overtime in excess of the lawful number of hours 
permitted by Section 7 of said Act. The overtime for each 
week for said period and the amount of money to which 
plaintiff is entitled for said overtime, computed in accor¬ 
dance with Section 7 of said Act, are shown in exhibit “ A”, 
attached hereto, and prayed to be read and considered a 
part hereof, the same as though physically incorporated 
herein. 

Wherefore, the plaintiff claims from defendant Six Hun¬ 
dred Eleven Dollars and Sixty Cents ($611.60), represent¬ 
ing straight overtime, plus Six Hundred Eleven Dollars 
and Sixty Cents ($611.60) as liquidated damages, plus Two 
Hundred Fifty Dollars ($250.00) as reasonable attorney's 
fee, plus costs of this action. 

4. During the second year after the effective date of said 
Act, the plaintiff was required to and he did work a total 
of One Thousand Two Hundred Sixtv-eight and One-half 
hours (1,268M») overtime in excess of the lawful number 
of hours permitted by Section 7 of said Act. The overtime 
for each week for such period and the amount of money 
to which plaintiff is entitled for said overtime, computed 
in accordance with Section 7 of said Act, are shown in ex¬ 
hibit “B”, attached hereto, and prayed to be read and con¬ 
sidered a part hereof, the same as though physically in¬ 
corporated herein. 

Wherefore, the plaintiff claims from the defendant the 
sum of One Thousand Six Dollars and Ninety-four Cents 
($1,006.94) representing straight overtime, plus 

3 One Thousand Six Dollars and Ninety-four Cents 
($1,006.94) as liquidated damages, plus a reasonable 

attorney's fee of Five Hundred Dollars ($500.00), plus 
costs of this action. 

5. During the period of overtime subsequent to that men¬ 
tioned in paragraph 4 of this complaint, the plaintiff was 
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required to and he did work a total of Seven Hundred 
Twenty-six and One-half hours (726 1 /^) overtime in excess 
of the lawful number of hours permitted by Section 7 of 
said Act. The overtime for each week during said period 
of time and the amount of money to which the plaintiff is 
entitled for said overtime, computed in accordance with 
Section 7 of said Act, are shown in exhibit “C”, attached 
hereto, and prayed to be read and considered a part hereof, 
the same as though physically incorporated herein. 

Wherefore, the plaintiff claims from defendant Five 
Hundred Ninety-three Dollars and Fifty-one Cents 
($593.51) representing straight overtime, plus Five Hun¬ 
dred Ninety-three Dollars and Fifty-one Cents ($593.51) 
as liquidated damages, plus a reasonable attorney’s fee 
of Two Hundred Fifty Dollars ($250.00), plus costs of this 
action. 

Wherefore, the Premises Considered, the plaintiff 
claims: 

A judgment against the defendant under paragraph 3 
of this complaint of One Thousand Two Hundred Twenty- 
three Dollars and Twenty Cents ($1,223.20), plus a rea¬ 
sonable attorney’s fee of Two Hundred Fifty Dollars 
($250.00); and the plaintiff claims a judgment under para¬ 
graph 4 of this complaint of Two Thousand Thirteen Dol¬ 
lars and Eightv-eight Cents ($2,013.88) plus a reasonable 
attorney’s fee of Five Hundred Dollars ($500.00); and the 
plaintiff claims a judgment under paragraph 5 of this com¬ 
plaint of One Thousand One Hundred Eighty-seven Dol¬ 
lars and Two Cents ($1,187.02), plus a reasonable attor¬ 
ney’s fee of Two Hundred Fifty Dollars ($250.00) or a 
total judgment based on all three paragraphs of Two Thou¬ 
sand Two Hundred Twelve Dollars and Five Cents ($2,- 
212.05), plus Two Thousand Two Hundred Twelve Dollars 
and Five Cents ($2,212.05) as liquidated damages, 
4 or a grand total of Four Thousand Four Hundred 
Twenty-four Dollars and Ten Cents ($4,424.10), plus 
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a reasonable attorney’s fee of One Thousand Dollars ($1,- 
000.00), plus costs of this action. 

ROLLA A. BAILEY 

H. L. McCORMICK 
CLAIR L. STOUT 
ROY S. PARSONS 
Munsey Building 
Attorneys for Plaintiff 

District of Columbia, ss : 

Rolla A. Bailey, being first duly sworn, deposes and says 
that he has read the foregoing complaint by him subscribed 
and that the matters therein stated are true to the best of 
his knowledge, information and belief. 

ROLLA A. BAILEY 

Subscribed and sworn to before me this 22nd day of July, 
1941. 

CATHERINE F. DOLAN 
Notary Public 

5 Endorsed: Filed Jul 29 1941 Charles E. Stewart, 
Clerk. 




Exhibit “A 

>> 

Overtime 



Time 


Pay Not 

Week 


Worked 

Overtime 

Received 

1939 





1/30 to 

2/4 

56 

12 

$8.91 

2/6 to 

2/11 

56 1/2 

12 1/2 

9.39 

2/13 to 

2/18 

56 

12 

8.91 

2/20 to 

2/25 

48 3/4 

4 3/4 

1.99 

2/27 to 

3/4 

57 1/2 

13 1/2 

10.35 

3/6 to 

3/11 

57 

13 

9.87 

3/13 to 

3/18 

57 1/2 

13 1/2 

10.35 
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Exhibit * * A ’ ’ (Continued) 


Week 


Time 

Worked 

Overtime 

Overtime 
Pay Not 
Received 

3/20 to 

3/25 

59 

15 

11.78 

3/27 to 

4/1 

56 

12 

8.91 

4/3 to 

4/8 

59 1/2 

15 1/2 

12.26 

4/10 to 

4/15 

57 1/2 

13 1/2 

10.35 

4/17 to 

4/22 

57 1/4 

13 1/4 

10.11 

4/24 to 

4/29 

58 3/4 

14 3/4 

11.54 

5/1 to 

5/6 

58 1/2 

14 1/2 

11.30 

5/8 to 

5/13 

58 3/4 

14 3/4 

11.74 

5/15 to 

5/20 

58 1/2 

14 1/2 

11.30 

5/22 to 

5/27 

57 3/4 

13 3/4 

10.59 

5/29 to 

6/3 

50 1/4 

6 1/4 

3.42 

6/5 to 

6/10 

58 

14 

10.82 

6/12 to 

6/17 

57 1/4 

13 1/4 

10.11 

6/19 to 

6/24 

57 1/2 

13 1/2 

10.35 

6/26 to 

7/1 

60 3/4 

16 3/4 

13.45 

7/3 to 

7/8 

69 1/2 

25 1/2 

21.81 

7/10 to 

7/15 

85 

41 

36.60 

6 1939 

7/17 to 

7/22 

83 1/2 

39 1/2 

$35.18 

7/24 to 

7/29 

83 

39 

34.70 

7/31 to 

8/5 

79 

35 

30.88 

8/7 to 

8/12 

30 1/2 

36 1/2 

32.31 

8/14 to 

8/19 

75 

31 

27.54 

8/21 to 

8/26 

71 1/2 

27 1/2 

23.73 

8/28 to 

9/2 

71 

27 

23.24 

9/4 to 

9/9 

62 

18 

14.64 

9/11 to 

9/16 

71 

27 

23.24 

9/18 to 

9/23 

67 1/2 

23 1/2 

19.90 

9/25 to 

9/30 

67 

23 

19.42 

10/2 to 10/7 

68 1/4 

24 1/2 

11.30 

10/9 to 10/14 

67 1/2 

23 1/2 

19.90 

10/16 to 10/21 

67 

23 

19.42 
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7 Endorsed: Filed Jul 29 1941 Charles E. Stewart, 

Clerk 

Exhibit “B” 


Week 

Time 

Worked 

Overtime 

Overtime 
Pay Not 
Received 

1939 

10/23 to 10/28 

66 1/2 

24 1/2 

$19.58 

10/30 to 11/4 

67 1/2 

25 1/2 

20.54 

11/6 to 11/11 

62 

20 

15.28 

11/13 to 11/18 

67 1/2 

25 1/2 

20.54 

11/20 to 11/25 

55 1/4 

13 1/4 

8.84 

11/27 to 12/2 

65 1/4 

23 1/4 

18.39 

12/4 to 12/9 

66 1/2 

24 1/4 

19.34 

12/11 to 12/16 

63 3/4 

21 3/4 

16.96 

12/18 to 12/23 

63 3/4 

21 3/4 

16.96 

12/25 to 12/30 

52 1/2 

10 1/2 

6.21 

1940 

1/1 to 1/6 

54 1/2 

12 1/4 

8.12 

1/8 to 1/13 

64 1/2 

22 1/2 

17.67 

1/15 to 1/20 

64 1/2 

22 1/4 

17.43 

1/22 to 1/27 

65 1/4 

23 1/4 

18.39 

1/29 to 2/3 

66 1/2 

24 1/2 

19.58 

2/5 to 2/10 

67 

25 

20.06 

2/12 to 2/17 

66 3/4 

24 3/4 

19.82 

2/19 to 2/24 

66 1/2 

24 1/2 

19.58 

2/26 to 3/2 

66 1/4 

24 1/4 

19.34 

3/4 to 3/9 

65 1/2 

23 1/2 

18.14 

3/11 to 3/16 

65 3/4 

23 3/4 

18.87 

3/18 to 3/23 

65 3/4 

23 3/4 

18.87 

3/25 to 3/30 

65 3/4 

23 3/4 

18.87 

4/1 to 4/6 

65 3/4 

23 3/4 

18.87 


l 
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Exhibit “B” (Continued) 


Overtime 

Time Pay Not 

Week Worked Overtime Received 

8 1940 


4/8 

to 

4/13 

66 

4/15 

to 

4/20 

79 

4/22 

to 

4/27 

79 

4/29 

to 

5/4 

75 

5/6 

to 

5/11 

70 

5/13 

to 

5/18 

68 

5/20 

to 

5/25 

67 

5/27 

to 

6/1 

52 

6/3 

to 

6/8 

64 

6/10 

to 

6/15 

68 

6/17 

to 

6/22 

66 

6/24 

to 

6/29 

67 

7/1 

to 

7/6 

52 

7/8 

to 

7/13 

66 

7/15 

to 

7/20 

66 

7/22 

to 

7/27 

65 

7/29 

to 

8/3 

68 

8/5 

to 

8/10 

66 

8/12 

to 

8/17 

66 

8/19 

to 

8/24 

67 

8/26 

to 

8/31 

67 

9/2 

to 

9/7 

55 

9/9 

to 

9/14 

68 

9/16 

to 

9/21 

69 

9/23 

to 

9/28 

67 

9 1940 



9/30 

to 

10/5 

68 

10/7 

to 

10/12 

68 

10/14 

to 

10/19 

68 

10/21 

to 

10/26 

67 


1/2 

24 1/2 

$19.58 

1/2 

37 1/2 

32.00 


37 

31.52 

1/4 

33 1/4 

25.94 

1/4 

28 1/4 

23.16 

1/2 

26 1/2 

21.49 

1/2 

25 1/2 

20.54 

1/2 

20 1/2 

15.76 

1/2 

22 1/2 

17.67 


26 

21.01 

1/4 

24 1/4 

19.34 

1/2 

25 1/2 

20.54 

1/4 

10 1/4 

5.97 


24 

19.10 


24 

19.10 

3/4 

23 3/4 

18.87 


26 

21.01 

1/2 

24 1/2 

19.58 

1/4 

24 1/4 

19.34 

1/4 

25 1/4 

20.30 

1/2 

25 1/2 

20.54 

3/4 

13 3/4 

9.32 

3/4 

26 3/4 

21.73 

1/4 

27 1/4 

22.21 

3/4 

25 3/4 

20.78 


1/2 

26 1/2 

$21.49 

1/2 

26 1/2 

21.49 


26 

21.01 

1/4 

25 1/4 

20.30 
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Exhibit “C 

yy 

Overtime 


Time 


Pay Not 

Week 

Worked 

Overtime 

Received 

1940 




10/28 to 11/2 

61 1/2 

21 1/2 

$15.44 

11/4 to 11/9 

67 1/4 

27 1/4 

20.93 

11/11 to 11/16 

61 3/4 

21 3/4 

15.68 

11/18 to 11/23 

38 3/4 



11/25 to 11/30 

72 1/2 

32 1/2 

25.94 

12/2 to 12/7 

64 

24 

17.82 

12/9 to 12/14 

61 

21 

14.96 

12/16 to 12/21 

66 1/4 

26 1/4 

19.97 

12/23 to 12/28 

56 

16 

10.18 

1941 




12/30 to 1/4 

56 1/4 

16 1/4 

10.42 

1/6 to 1/11 

61 1/2 

21 1/2 

15.44 

1/13 to 1/18 

66 

26 

19.73 

1/20 to 1/25 

60 1/2 

20 1/2 

14.48 

1/27 to 2/1 

66 3/4 

26 3/4 

20.45 

2/3 to 2/8 

63 1/4 

23 1/4 

17.11 

2/10 to 2/15 

68 1/2 

28 1/2 

22.12 

2/17 to 2/22 

63 1/2 

23 1/2 

17.35 

2/24 to 3/1 

60 1/4 

20 1/4 

14.24 

3/3 to 3/8 

48 

8 

2.54 

3/10 to 3/15 

68 1/4 

28 1/4 

21.88 

3/17 to 3/22 

70 1/2 

35 1/2 

28.80 

3/24 to 3/29 

65 

25 

18.78 

3/31 to 4/5 

67 1/2 

27 1/2 

21.16 
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Exhibit “C” (Continued) 


Week 


Time 

Worked 

Overtime 

Overtime 
Pay Not 
Received 

11 1941 

4/7 to 

4/12 

63 

23 

$16.87 

4/14 to 

4/19 

67 

27 

20.69 

4/21 to 

4/26 

63 

23 

16.87 

4/28 to 

5/3 

68 

28 

21.64 

5/5 to 

5/10 

62 1/2 

22 1/2 

16.38 

5/12 to 

5/17 

68 

28 

21.64 

5/19 to 

5/24 

61 

21 

14.96 

5/26 to 

5/31 

58 

18 

12.09 

6/2 to 

6/7 

55 

15 

9.23 


On June 14, 1941, tlie plaintiff was given a 
check marked, “ final ” which he has been afraid 
to cash. This check covers the base period from 
June 2nd to June 7th, 1941. In view of the 
circumstances, this sum of money has not been 
received by the plaintiff. $25.22 

Plaintiff was discharged without notice, when 
he was absent from work with the knowledge 
of his superior because of the illness of his 
daughter. He also has a claim for vacation pay 
for one week. 32.50 
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12 Endorsed: Filed Aug 20 1941 Charles E. Stewart, 
Clerk 

In the District Court of the United States 
For the District of Columbia 

Civil Action No. 12303. 

Rolla A. Bailey, 1614 Riggs Place N. W., Washingto 

D. C., Plaintiff, 

vs. 

National Carloading Corporation, 9th & D Sts., N. W), 
Washington, D. C., Defendant. I 

Answer 

To the Honorable Judges of Said Court: j 

Comes now the National Carloading Corporation, the 
defendant herein, by its attorney, and files this answer ip 
its behalf, and thereby represents, in answer to the com¬ 
plaint filed herein, to this court as follows: 

1. The complainant fails to state a claim against defen-| 
dant upon which relief can be granted. 

2. The defendant admits that it is a corporation, and that' 
it maintains an office in the District of Columbia. 

3. The defendant denies that plaintiff, during the period 

described in the complaint, was subject to the Fair Labor 
Standards Act of 1938. j 

4. The defendant neither admits nor denies the allega¬ 
tion in the complaint that defendant is subject to the pro¬ 
visions of the Fair Labor Standards Act of 1938, because 
such allegation constitutes a conclusion of law. 

5. That in answer to paragraph 2 of the complaint defen- | 
dant admits that during the period described in the com¬ 
plaint plaintiff was employed by the defendant in its office 
at Muskegon, Michigan, but defendant alleges that during ! 
said period plaintiff was employed in a bona fide executive 
and administrative capacity. 

6. Defendant denies such each and every allegation of 
paragraph 3 of the complaint. 
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Exhibit “C” (Continued) 


Week 


Time 

Worked 

Overtime 

Overtime 
Pay Not 
Received 

11 1941 

4/7 to 

4/12 

63 

23 

$16.87 

4/14 to 

4/19 

67 

27 

20.69 

4/21 to 

4/26 

63 

23 

16.87 

4/28 to 

5/3 

68 

28 

21.64 

5/5 to 

5/10 

62 1/2 

22 1/2 

16.38 

5/12 to 

5/17 

68 

28 

21.64 

5/19 to 

5/24 

61 

21 

14.96 

5/26 to 

5/31 

58 

18 

12.09 

6/2 to 

6/7 

55 

15 

9.23 


On June 14, 1941, the plaintiff was given a 
check marked, “final” which he has been afraid 
to cash. This check covers the base period from 
June 2nd to June 7th, 1941. In view of the 
circumstances, this sum of money has not been 
received by the plaintiff. $25.22 

Plaintiff was discharged without notice, when 
he was absent from work with the knowledge 
of his superior because of the illness of his 
daughter. He also has a claim for vacation pay 
for one week. 32.50 
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12 Endorsed: Filed Ang 20 1941 Charles E. Stewart, 
Clerk 

In the District Court of the United States 
For the District of Columbia 

Civil Action No. 12303. 

Rolla A. Bailey, 1614 Riggs Place N. W., Washington, 

D. C., Plaintiff, 

vs. 

National Carloading Corporation, 9th & D Sts., N. W., 
Washington, D. C., Defendant. 

Answer 

To the Honorable Judges of Said Court: 

Comes now the National Carloading Corporation, the 
defendant herein, by its attorney, and files this answer in 
its behalf, and thereby represents, in answer to the com¬ 
plaint filed herein, to this court as follows: 

1. The complainant fails to state a claim against defen¬ 
dant upon which relief can be granted. 

2. The defendant admits that it is a corporation, and that 
it maintains an office in the District of Columbia. 

3. The defendant denies that plaintiff, during the period 
described in the complaint, was subject to the Fair Labor 
Standards Act of 1938. 

4. The defendant neither admits nor denies the allega¬ 
tion in the complaint that defendant is subject to the pro¬ 
visions of the Fair Labor Standards Act of 1938, because 
such allegation constitutes a conclusion of law. 

5. That in answer to paragraph 2 of the complaint defen¬ 
dant admits that during the period described in the com¬ 
plaint plaintiff was employed by the defendant in its office 
at Muskegon, Michigan, but defendant alleges that during 
said period plaintiff was employed in a bona fide executive 
and administrative capacity. 

6. Defendant denies such each and every allegation of 
paragraph 3 of the complaint. 
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13 7. Defendant denies each and every allegation of 

paragraph 4 of the complaint. 

8. Defendant denies each and every allegation of para¬ 
graph 5 of the complaint. 

Wherefore, defendant prays that the complaint be dis¬ 
missed and that the defendant be awarded costs. 

National Carloading Corporation 

By ROBERT E. QUIRK, 

Its Attorney. 

ROBERT E. QUIRK, 

1116 Investment Bldg., 

Washington, D. C. 

Attorney for Defendant 

Dated August 19, 1941. 


113 Endorsed: Filed Nov 2—1942 Charles E. Stewart, 
Clerk 

Finding of Fact 

This cause came on for trial by the Court, without a jury, 
and the parties having adduced evidence in support of their 
respective contentions, the Court makes the following find¬ 
ing of fact: 

The plaintiff failed to prove, by the preponderance of the 
evidence, that he worked the overtime claimed in his com¬ 
plaint. 

Conclusion of Law 

Upon the foregoing Finding of Fact, the Court concludes 
as matter of law that the plaintiff is not entitled to recover 
of the defendant the amount claimed or any other sum. 

DANIEL W. O’DONOGHUE 

Associate Justice. 


Nov. 2nd 1942 
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Endorsed: Filed Nov 2—1942 Charles E. Stewart, 
Clerk 

Order for Judgment 

This cause case on for hearing upon the pleadings and 
evidence and, having been duly considered by the Court, 
and the Court having filed herein his finding of fact and 
conclusion of law, it is this 2nd day of November, 1942, 
Adjudged, Ordered and Decreed, That judgment be and 
it hereby is entered for the defendant and against the plain¬ 
tiff for costs. 

DANIEL W. O’DONOGHUE, 

Associate Justice. 


TESTIMONY AND PROCEEDINGS DESIGNATED BY 

APPELLANT. 

16 In the District Court of the United States for 

the District of Columbia 

Civil Action No. 12303 

Rolla A. Bailey, Plaintiff, 


v. 

National Carloading Corporation, Defendant. 

Washington, D. C., 
October 19, 1942 
At 11:30 o’clock a. m. 

The hearing of the above cause came on in the District 
Court of the United States for the District of Columbia, on 
Monday, October 19, 1942, at 11:30 o’clock a. m. before Mr. 
Justice O’Donoghue. 
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Appearances: 

H. L. McCormick, Esq., Roy S. Parsons, Esq., Munsey 
Building, Washington, D. C. Representing plaintiff; 

Robert E. Quirk, Esq., Jos. T. Sherier, Esq., Rust 
Building, Washington, D. C., Representing defen¬ 
dant. 


17 Opening Statement on Behalf of Plaintiff by 

Mr. McCormick. 

Mr. McCormick: May it please the Court, this is an ac¬ 
tion based on the “Fair Labor Standards Act of 1938”. 

As we see it, there are three sections of the Act which 
are involved; namely, Section 7 dealing with maximum 
hours, which provides in substance that no employer shall, 
except as otherwise provided in this section, employ any of 
his employees who is engaged in commerce or in the pro¬ 
duction of goods for commerce, 

(1) For a work week longer than forty-four hours during 
the first year from the effective date of this section; 

(2) For a workweek longer than forty-two hours during 
the second year from such date, or 

(3) For a workweek longer than forty hours after the 
expiration of the second year from such date, unless such 
employee receives compensation for his employment in ex¬ 
cess of the hours above specified at a rate not less than one 
and one-half times the regular rate at which he is employed. 

Section 13 limits the application of that Act and excludes 
persons who are in a bona fide executive or administrative 
capacity. 

The defense in this case is based on that section as 

18 I gather from the pleadings. 

Section 16 of the Act provides that any employer 
who violates the provisions of Section 7 of this Act shall be 
liable to the employee affected to the amount of their un¬ 
paid minimum wages, or their unpaid overtime compensa- 
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tion, as the case may be, and in an additional equal amount 
as liquidated damages. 

And they also have in Section 16 a provision similar to 
Section 16 of the Interstate Commerce Act which provides 
in the event plaintiff recovers, that the Court shall award 
to the plaintiff reasonable attorneys’ fees and costs of the 
action. 

We have based our case on that portion of Section 7 which 
has just been referred to. 

Mr. Bailey, will you take the stand, please, unless Mr. 
Sherier at this time desires to make a statement. 

Mr. Quirk: I don’t think it is necessary, your Honor. 

Testimony on Behalf of the Plaintiff 

Mr. McCormick: At the pretrial of this case, if the 
Court please, before Mr. Justice Proctor, the question was 
raised at that time and counsel for defendant was unable 
to answer, but it was agreed between counsel that Mr. 
Quirk would find out whether or not the Muskegon office 
where plaintiff was employed, during the time involved in 
this action, was involved in handling interstate commerce. 

Under date of June 16, Mr. Quirk wrote me a letter, 
19 which I will offer in evidence, to cover that point, 
providing there is no objection. 

Mr. Quirk: We grant that the defendant was engaged in 
interstate commerce. That is admitted. 

The Court: If there is no objection, it will be received 
in evidence. 

Mr. Quirk: I have no objection. 

(The letter referred to, dated June 16,1942, addressed to 
H. L. McCormick, Esq., was received in evidence as Plain¬ 
tiff’s Exhibit No. 1 and so marked.) 

Whereupon Rolla A. Bailey having been first duly sworn, 
was examined and testified as follows: 
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Direct Examination 
By Mr. McCormick: 

Q. Mr. Bailey, well you state the period of time when 
you were employed by the National Carloading Corpora¬ 
tion? A. I was employed by them from December 1, 1937 
to June 6,1941. 

Q. And where were you employed, Sir? A. At the 
Muskegon, Michigan, office. 

20 Q. Muskegon, Michigan? A. Yes, sir. 

Q. In what capacity were you employed? A. As 

a clerk. 

Q. What did your duties consist of, Mr. Bailey? A. I 
had to take in all the cash, collections made on deliveries; I 
had to do all of the rating and billing. 

The Court: All of what? 

The Witness: Rating and billing. In other words, clas¬ 
sifying freight: and then do the filing, also janitor work of 
sweeping up the office. 

By Mr. McCormick: 

Q. WTiat was the nature of the work—the nature of the 
business of the National Carloading Corporation that you 
were handling for that corporation; what was their occu¬ 
pation? A. Get the carload at the source and consolidate 
small shipments from various shippers and consolidate 
those into a carload, if possible, or truck load and distribute 
them to the consignees. 

Q. In other words, they were handling freight of various 
kinds? A. Of various kinds, yes. 

Q. Both incoming and— A. (interposing) Out- 

21 going. 

Q. WTio was your immediate supervisor? A. F. 
W. Long, agent. 

Q. From whom did you receive your instructions? A. 
F. W. Long, agent. 

Q. At the time you engaged yourself for this occupation, 
did you have any discussion with any official of the National 
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Carloading Corporation respecting your hours of employ¬ 
ment and your rate of pay? A. I did. 

Q. And who was that man? A. At the time I interviewed 
Mr. Crocker. 

Q. State his full name? A. Mr. 0. C. Crocker, manager 
of the Grand Rapids office. 

Q. Limit your answers to the questions, if you will please. 

What connection if any was between the Grand Rapids 
office where Mr. Crocker was employed and the Muskegon 
office where you were employed. A. He had direct super¬ 
vision of the Grand Rapids office. 

Q. Does that mean Mr. Crocker, whom you mentioned, 
had supervision over the Grand Rapids office? A. Over 
the Grand Rapids office as well as the Muskegon 
22 office. 

Q. And did Mr. Crocker have supervision over Mr. 
Long, agent of the Muskegon office? A. He did. 

Q. Please tell the Court what this conversation was that 
you had with Mr. Crocker concerning your hours of employ¬ 
ment and you rate of pay; and whether or not that con¬ 
versation was before you went to work or afterwards? A. 
Before I went to the Grand Rapids office in November. 

Mr. Quirk: Just a minute. Is this conversation that you 
are referring to, did it occur between Mr. Long and Mr. 
Bailey and Mr. Crocker when Mr. Bailey was originally em¬ 
ployed? 

Mr. McCormick: Yes. 

Mr. Quirk: That was before the passage of the Fair 
Labor Standards Act? 

Mr. McCormick: Our evidence will show that that ar¬ 
rangement was never changed between the Company and 
this employe. 

Mr. Quirk: I object to it on the grounds that it is irrele¬ 
vant and immaterial. 

The Court: This Act applies to new employees, after 
the Act was passed? 
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23 Mr. Quirk: No. 

The Court: How are you going to find out unless 
you allow testimony in to show what the agreement and 
understanding was. 

I overrule the objection. 

By Mr. McCormick: 

Q. State the conversation that you had. A. Mr. Crocker 
took me over to the Muskegon office and told me on the way 
my salary was to be $115.00 per month and I would have 
to work approximately forty-eight hours a week and no 
more. The reason why he told me— 

Q. (interposing) Leave out the reasons. 

When was that; in response to your inquiry? A. It was. 

Q. Now, tell the Court whether or not those are the terms 
respecting hours and pay under which you went to work? 
A. they were. 

Q. Tell the Court whether or not, except for having the 
pay scale raised from time to time—it was raised was it 
not once? A. It was. 

Q. Except for that, tell the Court whether or not the 
Company ever entered into any other arrangement with 
you respecting your hours of employment. A. They did 
not. 

24 Q. Did Mr. Crocker tell you in that conversation 
anything about who your superior would be ? A. He 

did. 

Q. What did he tell you? A. That Mr. F. W. Long, 
Agent, was my superior. 

Q. Tell the Court what freedom of action you had in so 
far as determining the time at which you would go to work? 
A. Go to work? 

Q. The time when you would go to work and the time 
when you quit. A. I had none whatsoever. 

Q. Who told you what time you should report to work 
and what time you should quit? A. Mr. Long. 

Q. Tell the Court what freedom of action or choice you 
had in determining the manner in which you should per- 
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form your work in that office? A. I had none whatsoever. 

Q. Who directed the manner in which your work should 
be performed in that office? A. Mr. Long. 

Q. The Agent? A. The Agent. 

Q. During the time that you were employed by 

25 that office, Mr. Bailey, did you ever keep a time rec¬ 
ord? A. I did. 

Q. Of your hours ? A. I did. 

Q. Did you at any time turn in your time record to any 
one connected with the National Carloading Corporation? 
A. I did. 

Q. To whom did you turn in your time? A. To Mr. F. W. 
Long, Agent. 

Q. And that continued from what time to what time, when 
you turned in your time record to Mr. Long? A. It con¬ 
tinued until I was told that my time was no longer needed 
to be turned in. 

Q. When was that? A. That was in December 1938. 

Q. Up until that time tell the Court whether or not the 
Company had received your time records and had made any 
overtime payments to you on the basis of them? A. That 
had. 

Q. After that date, tell the Court whether or not the 
Company paid you any overtime? A. They have not. 

Mr. McCormick: (Addressing Clerk) Will you mark 
that? 

(Whereupon, book designated as Time Record was 
marked by the Clerk as Plaintiff’s Exhibit No. 2.) 

26 Bv Mr. McCormick: 

* 

Q. Mr. Bailey. I show you what has been marked as 
“Plaintiff’s Exhibit No. 2 for Identification” and ask you 
to look at it and tell the Court what it is? A. (Examining 
exhibit referred to) This is my daily time book. I marked 
the hours in there. 

Q. Just tell what it is first ? A. A daily time book. 

Q. Covering what period of time? A. From October 24, 
1938 up until June 6,1941. 
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Q. From the time the “Fair Labor Standards Act of 
1938’’ went into effect until you left there? A. Correct. 

Q. Who made the entries in that book? A. I did. 

Q. When were they made with respect to the time men¬ 
tioned on each one of those items? A. Each day. 

Q. Tell the Court whether or not that is the first and only 
permanent record of your time covering that period? A. 
This is my permanent record. 

Q. Is it the first and only? A. Permanent record. 

Q. Made by you each and every day? A. Each and every 
day. 

27 Q. Tell the Court whether or not the entries there¬ 
in were true as of the time the entries were made in 
the book? A. They were. 

Q. Have any changes been made in them since then? A. 
No sir. 

Mr. McCormick: I offer Plaintiff’s Exhibit No. 2 for 
Identification in evidence, if the Court please. 

Mr. Sherier: May I ask the witness just one question. 

By Mr. Sherier: 

Q. Up to what time did you tell us you turned in your 
overtime to the defendant? A. I turned it in from October 
24, 1938 to December 1, 1938. 

Q. December 1938? A. Correct. 

Q. From that time on you did not turn in further time? 
A. I did not. 

Mr. Sherier: We object, your Honor. He never brought 
i it to the attention of the defendant. It is in his own hand¬ 
writing and is clearly a self-serving document, not made in 
i the usual course of business, but is a secret record and was 
never brought to defendant’s attention, 
i 28 The Court: It is not received necessarily as bind¬ 
ing upon the defendant. Plaintiff says when he made 
them, correct? 

Mr. McCormick: He says he did not turn them in because 
he was directed not to. 
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Mr. Sherier: In addition to that, if your Honor please, 
it seems to us the only use that plaintiff can make of this 
book is to refresh the memory of witness in event he is now 
unable to say what the fact was. 

By the Court: 

Q. Could you tell each day how much overtime you 
worked or how much time you worked for all the days cov¬ 
ered in this book? Could you remember and tell them now? 
A. I could not, because that is my reason for keeping it. 

The Court: I will allow the book to be admitted in evi¬ 
dence. 

Mr. Sherier: We have objected to the book, your Honor. 

The Court: The Court is not ruling that it is binding 
upon the defendant but evidence of the plaintiff in support 
of his own case. 

Mr. Sherier: I see. 

(The book above described was received in evidence as 
Plaintiff’s Exhibit No. 2 and so marked.) 

29 By Mr. McCormick: 

Q. Mr. Bailey, can you tell us the total number of hours 
of overtime that you put in during the year 1939? A. I 
could not right off-hand. I could by looking at my record. 

Q. You would have to compute them again? A. I would 
have to compute them again. 

Q. If the Court please, I have computed these and Mr. 
Bailey has checked me. It can be done again in Court but 
it is stated in paragraph three of the complaint what the 
evidence here shows—seven hundred and fifty-one hours. 
That is not a matter of testimony so much as it is a matter 
of computation, and for the next year it was twelve hun¬ 
dred and sixtv-eight and a half hours, and for the last year 
it was seven hundred and twenty-six and a half hours. 

Mr. Bailey, will you tell the Court— 

The Court: (interposing) Those items are all set out 
in exhibits ‘‘A” and “B” of the Bill? 
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Mr. McCormick: Yes sir, and totalled in paragraph three 
of the complaint and set out day by day in the exhibit 
attached to the bill and totalled in paragraph three for the 
i first year, paragraph four for the second year, and in para¬ 
graph five for the third year. 

By Mr. McCormick: 

Q. Mr. Bailey, will you tell the Court the manner in 
which you computed the overtime in dollars and 

30 cents? A. Just what do you have reference to? 

Q. Your computation, for instance, the first com¬ 
putation on the exhibits. 

Mr. Sherier: Can’t he tell us without referring to some 
instrument there or paper? 

By Mr. McCormick: 

Q. You computed $8.91 in dollars and cents; how did you 
compute that? 

Mr. Quirk: I object to that. There is no proof, your 
Honor, that there was overtime. 

The Court: This man has testified he worked overtime, 
and it is shown in this book (indicating Exhibit No. 2). 

Mr. Quirk: Of course I don’t know what is shown in the 
book. He says that is a record he kept of his hours. 
Whether that proves overtime or not— 

The Court (interposing): That he worked overtime, and 
this book shows it and Exhibits “A”, “B” and “C” to the 
bill show it. 

By Mr. McCormick: 

Q. Mr. Bailey, have you checked the exhibits attached to 
the complaint against your time book? A. I did. 

Q. Will you tell the Court whether or not you did 

31 in fact put in any overtime during the three years 
in question, when you worked for this Company? A. 

I did. 
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Q. Will you tell the Court whether or not in fact you did 
put in the amount of overtime hours as shown on these ex¬ 
hibits “A”, “B” and “C” attached to your complaint? 
A. That is just, true and correct. 

Q. Did you put in that overtime? A. I did. 

Q. Can you tell the Court whether you did so at the re¬ 
quest and direction of some superior of the Corporation f 
A. I done it at the direction of Mr. F. W. Long, Agent. 

Q. Are the figures shown on Exhibits “A”, “B” and 
“C” the identical figures shown in the time book, “Plain¬ 
tiffs Exhibit No. 2”? A. They are. 

Q. And you did put in that overtime? A. I did. 

Q. Will you tell the Court how you computed that over¬ 
time in dollars and cents as shown on the exhibit? A. My 
salary being based on the month and the hours worked on 
the basis of forty-eight per week, I took the basis of the 
number of hours I put in and figured them four hours each 
on the half-time basis of the standard pay, at least on 
32 the standard of forty-eight hours per week. All time 
over that, I computed at time-and-a-half. 

Q. In other words, on the first item shown on this Ex¬ 
hibit, January 30 to February 4, 1939, you have a total 
hours fifty-eight; overtime twelve. 

Now, in computing overtime in dollars and cents you 
used forty-eight hours as your basic week? A. Correct. 

Q. And for the four hours over the standard fixed in the 
Act, you only computed half-time ? A. Correct. 

Q. And for the time over forty-eight you computed time- 
and-a-half ? A. Correct. 

Q. And how did you compute your hourly rate? A. By 
the monthly salary I received against the total number of 
hours, based on the forty-eight hour week. 

Q. Did you also have the advantage of the computations 
made by the Auditor of this Company in figuring your over- j 
time rate? A. On the basis of the check which they issued! 
I figured the—what the hourly rate of pay would be. 

Mr. McCormick: Will you mark this, please. 



24 


(The Clerk marked what purported to be a check as 
“Plaintiff’s No. 3 for Identification.) 

33 By Mr. McCormick: 

Q. Now, I show you what has been marked “Plaintiff’s 
Exhibit No. 3 for Identification” and ask you to tell us what 
it represents? A. It represents overtime pay check. 

Q. From whom? A. From National Carloading Corpora¬ 
tion. 

Q. To whom? A. To me. 

Q. For what period? A. That is for the period of two 
weeks in December of 1938. 

Q. Paid to you in April of the following year? A. Paid 
to me in April 1941. 

Q. And this is a photostatic copy of that check? A. Yes, 
sir. 

Q. Who made the computations in dollars and cents for 
that period ? Did you or the Company make them ? A. The 
Company made that. 

Q. And you just took what they gave you? A. I did. 

Q. Now, in basing an hourly rate for use in the computa¬ 
tions on these exhibits (indicating), tell the Court whether 
or not you used the same hourly rate which the Company 
had used in computing the overtime contained in Plaintiff’s 
Exhibit No. 3 for identification? A. The same hourly 

34 rate, as in that check. 

Mr. McCormick: I offer this in evidence, if the 
Court please. 

Mr. Quirk: Did you say this check, according to your 
understanding, covers the period from December 1938? 

The Witness: Correct. 

Mr. Quirk: The claim you made before this Court does 
not cover that period, does it? 

The Witness: That is correct. 

Mr. McCormick: It is only used for the purpose of 
showing how the Auditor of the Company computed his 
hourly rate, if the Court please. 

May it be received in evidence? 
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By Mr. Quirk: 

Q. Mr. Bailey, did you make a claim for that overtime? 
A. After Mr. Woodall had written me a letter in regards 
to my overtime. 

Q. You did make a claim for that? A. I listed my total 
hours according to my record here (indicating). 

Q. I am talking about the overtime covered by that check 
just introduced in evidence. A. Absolutely, according to 
my records; that check is based on these records taken 
from this book (indicating). 

35 Q. And you made a claim for that? A. I did. 

Mr. Quirk: All right. 

(The photostatic copy of check above described was re¬ 
ceived in evidence and marked “Plaintiff’s Exhibit No. 3.) 

Mr. McCormick: Will you please mark this “Plaintiff’s 
No. 4”? 

(The Clerk marked the paper referred to as Plaintiff’s 
Exhibit No. 4 for Identification.) 

By Mr. McCormick: 

Q. I will ask you to tell us what that is (handing paper 
referred to to witness) ? A. This is a letter from the Gen¬ 
eral Auditor Mr. Woodall, from the New York office. 

Q. Respecting what, if anything, connected with that 
check? A. What do you want me to tell you? 

Q. Does it have any reference to the overtime covered by 
that check? A. It did. 

Q. I show you what has been marked Plaintiff’s 4-A for 
identification, and will ask you to tell us whether this docu¬ 
ment covered this Exhibit No. 4? A. It did. 

36 Mr. McCormick: I offer both of these in evidence 
as Plaintiff’s Exhibits Nos. 4 and 4-A. 

Mr. Quirk: May I see it? 

Mr. McCormick: Certainly. 

Mr. Quirk: It is a letter of general instructions isn’t 
it, apropos of the “Fair Labor Standards Act of 1938”? 

Mr. McCormick: There is no objection to it, is there? 
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Mr. Quirk: No. 

The Court: Very well; it is received in evidence as 
Plaintiff’s Exhibit 4 and 4-A. 

(The documents above described, being letter dated 
March 28, 1941 to Mr. E. A. Baily, signed L. N. Woodall, 
General Auditor and paper marked 44 Copy” dated October 
10,1938, addressed to “To All Managers Eastern District”, 
signed L. C. Kerner, Vice President—Eastern District, 
were received in evidence and marked “Plaintiff’s Exhibit 
No. 4 and No-4-A,” respectively.) 

By Mr. McCormick: 

Q. Mr. Bailey, in the letter from the Auditor to you and 
marked “CC Mr. F. W. Long, Agent, MUSKEGON 
HEIGHTS” he refers to a letter written by Mr. L. C. 
Kerner under date of October 10,1938, regarding an agree¬ 
ment which National Carloading Corporation had entered 
into with the Brotherhood of Railway Clerks, will 
37 you tell the Court whether or not you were a member 
of that Brotherhood? A. I was not. 

Q. Tell the Court when you first heard of such an agree¬ 
ment between the National Carloading Corporation and 
any of its employees? A. On receipt of that letter from 
the General Auditor. 

(At this point in the proceedings, the letter referred to 
was handed to the Court.) 

By Mr. McCormick: 

Q. Tell the Court whether or not the check, Plaintiff’s 
Exhibit No. 3, which is in evidence, is computed on the basic 
number of hours of overtime referred to in that letter, 
Plaintiff’s Exhibit No. 4? A. They are. 

Q. Tell the Court where the General Auditor got those 
figures? A. He received them from F. W. Long, Agent. 

Q. Where did Mr. Long get them from ? A. From the pay¬ 
roll record. 

Q. Had you at that time turned in any time record? A. 
I had. 
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Q. Did the figures which you had turned in to Mr. Long 
correspond to figures which Mr. Woodall mentioned in his 
letter? A. They did. 

Q. Mr. Bailey, I show you what has been marked 

38 “Plaintiff’s Exhibit No. 5 for identification.” Can 
you tell us what that is, please? A. (Examining 

paper referred to.) That is a final salary check. 

Q. From whom? A. From the National Carloading Cor¬ 
poration to myself. 

Q. Has it been used by you in any way? A. Sir? 

Q. Has it been used by you? A. It has not. 

Q. Tell the Court why not, please. A. The reason I did 
not use this check was because it did not represent my sal¬ 
ary ; my salary which was by agreement. 

Q. Did the word “final” which appears on the face of the 
check have anything to do with your not using it after you 
had consulted with counsel? A. It did. 

Q. What, if anything? A. Because it was not represen¬ 
tative of my salary. 

Q. Because it was not in full release of vour claim? A. 
Correct. 

Mr. McCormick: I would like to offer this in evi- 

39 dence as Plaintiff’s Exhibit No. 5, if the Court please. 

The Court: What is the inference of this? 

Mr. McCormack: That he does not want to sign a final 
release in order to get it. 

The Court: That is included in your claim? 

Mr. McCormick: Yes, sir. It is the next to the last | 
item on the Exhibit. May it be received, if the Court 
please? 

The Court: Very well. 

By Mr. McCormick: 

Q. Mr. Bailey— 

Mr. Quirk (interposing): Wait just a minute. 

(At this point, Mr. Quirk examined the check referred 
to). 

(The check above described was received in evidence as 
“Plaintiff’s Exhibit No. 5” and so marked.) 
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By Mr. McCormick: 

Q. Will you tell the Court please, Mr. Bailey, whether 
or not there was any understanding or agreement between 
the National Carloading Corporation and its employees 
with respect to vacation with pay? A. There was. 

Q. What was that arrangement in so far as it affected you 
during the time that you were there with them? A. 

40 I was supposed to get one week’s vacation. 

Q. With or without pay? A. With pay. 

Q. The rest— 

The Court (interposing): Was vacation with pay every 
year? 

The Witness: One week’s vacation with pay every year. 
By Mr. McCormick: 

Q. You left there in the year 1941; correct? A. Correct. 
Q. Will you tell the Court the circumstances under which 
your services were severed? A. Just how do you mean 
that? 

Q. Tell the Court the circumstances under which you 
ceased to work with this Corporation ? A. When I returned 
to Muskegon— 

Q. Returned from where? A. From Winston-Salem, 
North Carolina. 

Q. Tell us how you got down to Winston-Salem, 
North Carolina; why? A. I received a long-distance call 
from my daughter because she was in a physical condition 
and wasn’t expected to live, and I had notified Mr. Long 
that I was expecting this call most anytime. I received it 
late Friday night, and I immediately got into my car 

41 and took one of my daughters down there so she 
could be in attendance with my other daughter, and 

of course I left Muskegon for Winston-Salem. 

On my return from Winston-Salem, North Carolina to 
Muskegon they did not have my check. I had to make a 
trip over to the Grand Rapids office to get this check—that 
final check—and of course when I saw the final check— 
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Q. (Interposing): What did your trip to Winston-Salem 
have to do with your quitting work for the Company, if 
anything? A. It did not have nothing to do so far as I was 
concerned, because I had not been fired. 

Q. You had not been fired? A. Not to my knowledge. 

Q. You were still working there? A. No, sir. 

Q. When did you quit and why? A. Because they had 
already told me with that check there: they had given me 
that check as final and I would not accept it. 

Q. Had you been discharged at Winston-Salem? A. No, 
sir. 

Q. How and when did you quit? 

Mr. Sherier: We object, if the Court please. 

42 Q. If anything, what happened when you finally 
quit work there—did anybody ever tell you you were 

through? A. Mr. Crocker told me that. 

Q. Tell us about that? A. Well, that is what I was trying 
to explain. 

Q. What happened to take you off the payroll? A. I had 
’phoned Mr. Crocker. He was out playing golf—at Grand 
Rapids—on the Saturday I returned, and he told me I could 
take the check or leave it. 

Q. Did anybody ever tell you it was the last check you 
were going to get? A. That was the last check. 

Q. Did you get your vacation pay for 1941 ? A. I did not. 

Q. Now, through 1939, and through 1940 and then you 
■were there in 1941: tell the Court whether or not you at¬ 
tempted to get overtime pay for this period of time from 
this Company? A. Just how do you mean that? 

Q. Well, did you make any efforts to collect overtime pay 
while you were working there? A. From 1939 to 1941? 

Q. Yes. A. I had not put no claim in for overtime. 

Q. Did you make any effort to get overtime? 

43 Mr. Sherier: He said he made no claim. 

By Mr. McCormick 

Q. Did you ever get it from the Company? 
book which was— 


A. I had this 

I 
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Mr. Quirk: Your Honor, a certain amount of leading 
questions are permissible, but counsel is leading this wit¬ 
ness very obviously, as he has stated he did not make the 
claim. 

The Court: Ask him whether he did anything with regard 
to a claim for overtime for the year 1939,1940 and up until 
June 1941? 

The Witness: The reason I had not made any claim, it 
was the duty of the agent, Mr. F. W. Long, to send my time 
in to New York, and they refused to accept my time, and of 
course when they did not accept my time, I did not turn it 
in to the New York office. In other words, I did not turn no 
payroll in for my time. It was up to the agent, Mr. F. W. 
Long, to see that my time was turned in and to see that I 
was paid for my overtime, and not me as a clerk. 

By Mr. McCormick: 

Q. Mr. Bailey, don’t limit yourself to the word “claim”. 
Tell the Court whether you made any complaint or did any¬ 
thing? A. I did. 

Q. You did do something? A. I did. 

44 Q. What did you do? A. Asked Mr. Long why I 
did not receive overtime? 

Q. What did he tell you? A. He said that I wasn’t en¬ 
titled to it. 

Q. Wasn’t entitled to it. And that was the situation as 
long as you were there? A. Yes. 

Mr. McCormick: Your witness. 

The Court: It is about recess time now. How long do 
you think you will take? 

Mr. McCormick: I have nothing further unless possibly 
some questions in rebuttal. 

Mr. Sherier: We don’t take very long. 

The Court: We will then adjourn until 2:00. 

(A recess was had at 12:30 p.m. until 2:00 o’clock p.m.) 
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After Recess 

Mr. McCormick: I have one further question I would 
like to ask the witness, just to clear up what we were dis¬ 
cussing at lunchtime. 

By Mr. McCormick: 

Q. If you made no effort to enforce payment of overtime 
from this Company for the years in question, will you tell 
the Court why you did nothing about it? A. Because I was 
afraid of being fired. 

45 Mr. Sherier: What is that ? 

The Witness: I was afraid of being fired or dis¬ 
charged in other words. 

■ 

Mr. McCormick: You may inquire. 

Cross-examination 
By Mr. Quirk: 

Q. Why did you w*rite this letter of March 16th to the 
General Office in New York if vou were afraid of being 
fired ? A. In response to what they wrote me. 

Q. This is your exhibit—Plaintiff’s Exhibit No. 4, put in 
by the plaintiff from the General Auditor and addressed to 
you; not to Mr. Long but to you, at Muskegon Heights, Mich¬ 
igan, which says (reading): “Wish to acknowledge receipt 
of your letter of March 16th on which you have listed the 
total hours you worked each week from October 29, 1938 to j 
January 28, 1939. 

“You will find attached copy of letter written by Mr. L. C. 
Kemer under date of October 10,1938, which fully explains 
the basis of the 46% hours work week. 

“You have listed in your letter two weeks upon which we 
did not receive any payrolls in this office, namely, Decem¬ 
ber 17th—57% hours and December 24th—55% hours, which 
you claim you worked. You have not been paid any over¬ 
time for these two weeks. 
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46 “We are sending copy of this letter to Mr. F. W. 
Long, Agent, Muskegon Heights, as it is his duty to 

see that our payroll form is furnished this office for all time 
worked. If he has not prepared a payroll for the weeks De¬ 
cember 17th and 24th in the year 1938, he should do so and 
forward to this office. 

“Yours very truly, 

(Signed) “ L. N. Woodall 

General Auditor.” 

Q. (Continuing) Do you still say that you wrote in re¬ 
sponse to the letter to the General Auditor? A. I do. 

Q. You do? How do you explain it then that he acknowl¬ 
edges receipt of your letter. He is answering your letter, 
according to your own exhibit? A. For the simple reason 
it is not necessary for him to specify in response to my 
letter. 

Q. But he did do it though. 

Mr. McCormick: Do you understand what he is asking 
you? 

The Witness: I haven’t got that point quite clarified. 
By Mr. Quirk: 

Q. You had made claim for overtime in your letter of 
March 16th addressed to the General Auditor Wood- 

47 all, had you not—March 16th, 1941? A. I had what? 

Q. This Exhibit No. 4 acknowledges receipt of 
your letter. I am asking you now if the letter of March 16, 
which you wrote Mr. Woodall, is not a claim for overtime 
covering October and December and November down to Jan¬ 
uary 28, 1939? A. That is in response to a letter he wrote 
me. 

Q. What was in your letter of March 16th, 1941; that is, 
the occasion of this letter. Now what did you say to Mr. 
Woodall when you wrote your letter of March 16, 1939? 

The Court: You mean March 16,1941 ? 

Mr. Quirk: 1941. Pardon me. 
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The Witness: This is the hours I worked. 

Mr. McCormick: Do you know whether you gave me that 
letter, Mr. Bailey? 

The Witness: I don’t know, Mr. McCormick. I had a 
lot of confidential matter in my brief case and it was stolen 
from my file in my car. 

By Mr. Quirk: 

Q. You wrote your letter of March 16, 1941 for the pur¬ 
pose of obtaining overtime pay, didn’t you? A. In response 
to his inquiry. 

Q. Why is it you would claim overtime pay? A. Because 
he had already paid me for a period preceding and a period 
afterwards. 

Q. Isn’t it a fact, Mr. Bailey that you received for 
48 the period from October 23,1938 down through Jan¬ 
uary of 1939, to the time you are now claiming, a 
check for $51.43. You received that amount; it might not 
have been in one check, but you received that amount for 
that period as overtime? 

Mr. McCormick: What period is that—October to De¬ 
cember 1938? 

Mr. Quirk: No, from October 23 or 28, down to and in¬ 
cluding January 1939. 

Mr. McCormick: First of January or the end? 

Mr. Quirk: End of January. 

The Witness: I received a draft, No. 38314 in the amount 
of $50.11. 

By Mr. Quirk: 

Q. For overtime? A. For overtime. 

Q. When did you receive that? A. March 4, 1941. 

Q. Now, you started working for the defendant in Decem¬ 
ber 1937? A. December 1, 1937, on the official payroll. 

Q. Now, you admit having been paid fifty some odd dol¬ 
lars in overtime during this period from October 23, 1938 
down through January 1939? 
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(Witness hesitating.) 

49 Q. That is right, isn’t it. That is what the fifty 
dollars covered, overtime, during that period? A. 

During that period? 

Q. Yes. And during that period you made overtime re¬ 
ports to somebody, didn’t you? A. Mr. F. W. Long, the 
agent. 

Q. You made reports to Mr. Long, didn’t you? A. I 
turned my time in to him. 

Q. Yes. Now, why did you quit doing that, if you did quit 
doing it, around the 1st of February, 1939? A. I was told 
not to. 

Q. Told not to by whom? A. Mr. Long and Mr. Crocker. 
Q. Isn’t it a fact, Mr. Bailey, that Mr. Long told you to 
continue to make those reports? A. He did not. 

Q. Did you discontinue making the reports, then? A. I 
offered him my time and he refused it. 

Q. When did you offer him your time? A. In January— 
the first period in January 1939. 

Q. Do you mean to say he refused to accept your overtime 
then? A. He did. 

Q. How do you explain his acceptance of it prior 

50 to that time? A. That is for him to answer and not 
for me. 

Mr. McCormick: If you know, tell him. 

The Witness: I don’t know. 

By Mr. Quirk: 

Q. Was there any change in your status at that time as 
an employe of the Company? A. No, sir. 

Q. Now, up until July 1,1939, you were alone in that office 
except for Mr. Long, weren’t you? A. From what period? 
Q. July 1, 1939. A. July 1, 1939? 

Q. Yes. A. I don’t recall the date, but I was alone in that 
office. 

Q. What did Mr. Long do; what did his duties consist of? 
A. I couldn’t tell you what his duties were because he was 
not in all the time. 
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Q. Well, he was out of the office a good deal, wasn’t he? 
A. After ten o ’clock in the morning. 

Q. It was his official duty to solicit business, wasn’t it? 
Principally? A. I couldn’t answer for him. 

51 Q. How many years were you with the Company? 
A. Three years, approximately. 

Q. Now, on July 1, 1939, did you not employ a clerk to 
help you? A. I did not. 

Q. Was a clerk employed at that time? A. There was; 
as far as the date, I don’t know. 

Q. Who selected that man? A. Mr. Long. 

Q. Didn’t you select him? A. I did not. 

Q. Isn’t it a fact that you selected that man and Mr. Long 
merely approved the selection after you made it? A. No, 
sir. 

Q. Now, you left the employ of the Company, I believe, 
June 6, 1941? A. No, sir; I did not. 

Q. Well, you quit working there June 6, 1941? A. I did 
not. 

Q. Well, when did you quit working there? A. When he 
fired me. 

Q. Well, when do you claim you were fired from there? 
A. Around about July 3,1941. 

Q. Where were you after June 6th? A. I was at 

52 my daughter’s at Winston-Salem, North Carolina. 

Q. When did you leave for Winston-Salem, North 
Carolina? A. On the night of June 6,1941. 

Q. Did you ask to be relieved of your duties during that 
period for that reason ? A. My son notified Mr. Long that 
I was called on a rush call to my daughter. 

Q. Now, you were pretty much a free lance in the Mus¬ 
kegon office, were you not. You would come and go as you 
pleased? A. No, sir. 

Q. Who was there to tell you nay—to say no. Mr. Long 
-was out a good part of the day? A. I had his instructions 
what to do. 

Q. But you had a lot of leeway, didn’t you? A. No. 
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Q. You were Office Manager, weren’t you? A. No, sir. 
General flunkey. 

Q. Weren’t you employed to look after all office affairs— 
what were your duties? Tell us again what you did and 
what you did not do. A. They were too numerous to men¬ 
tion. 

Q. Well, even if they are we would like to have them. 

53 Mr. McCormick: Mention those you can. 

By Mr. Quirk: 

Q. What were your duties? A. Receive all cash from the 
delivery drivers, make the proper classification on freight 
bills, make the rating, billing, filing, and sweep up the floor 
and wash the windows in the office. 

Q. You were also engaged in rating. What do you call 
rating? A. Rating is making the proper classification of 
freight. 

Q. What did this clerk do after he was employed? A. He 
did the billing. 

Q. And you did the rating? A. The rating and put the 
rates on the bills. 

Q. And you were his superior, were you not? A. What is 
that? 

Q. You were his superior, were you not? A. No, sir. 

Q. You instructed him what to do, didn’t you? A. I did 
not. 

Q. Who was there to instruct him as Mr. Long was out? 
You said he was out most of the day. 

Mr. McCormick: He didn’t say that. He said he was not 
there much after ten. He didn’t say he was gone the 

54 rest of the day. 

Mr. Quirk: That is what I understood him to say; 
that he was not there after ten, much. 

Mr. McCormick: It does not mean he went out after ten 
and didn’t come back any more that day. 
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By Mr. Quirk: 

Q. Well, I say, who w r as there to instruct this clerk when 
Mr. Long was away? A. He knew his duties and he had to 
perform them. 

Q. Do you know whether this clerk turned in any over¬ 
time during this period, from whatever time he was em¬ 
ployed in July of 1939 until down to the time he left the 
Company ? A. Do I know what ? 

Q. Do you know whether this clerk turned in any over¬ 
time? 

Mr. McCormick: Mr. Bailev or somebodv else? 

* v 

Mr. Quirk: The clerk with Mr. Bailey. 

By Mr. Quirk: 

Q. What did he do—the billing? A. He did the billing. 

Q. And you did the rating? A. I did the rating and esti¬ 
mation of the rate charges on the bills. 

Q. All right. Did that other man in the office with you, 
at that time, turn in any overtime during that time. 
55 A. You will have to ask Mr. Long that. 

Q. You don’t know that? A. I don’t know that. 

Q. Is that your answer—you do not know what the clerk 
did? Is that the impression you want to leave with the 
Court? A. What do you mean, I don’t know what that clerk 
did? 

Q. I am asking you a plain question. Did that clerk with 
you, during the period of time he was there, turn in any 
overtime? A. He must have. 

Q. He must have? A. He must have. 

Q. Do you know whether he was paid or not? A. Cer¬ 
tainly. 

Q. For overtime? A. Certainly. 

Q. All right. Now, during a part of the time you were 
employed you did not start to work until two o’clock in the 
afternoon, did you? A. What is that? 

Q. During a part of the time you were employed there 
you did not start to work until two o’clock in the af- 


38 


56 ternoon, is that right? Until one o’clock? A. I did. 

Mr. McCormick: Which did you do. 

By Mr. Quirk: 

Q. You started to work at one o’clock in the afternoon, 
did you not ? A. That is right. 

Q. Didn’t you spend a lot of time downtown going to and 
from the post office, errands of that kind, while you were 
there? A. I did not. 

Q. Are you a typist? A. I am. 

Q. Not a stenographer? A. Not a stenographer. 

Q. Is the office over there used jointly with another com¬ 
pany? A. It is. 

Q. The Interstate Motor Freight Company? A. It is. 

Q. And that Company is used very extensively by the de¬ 
fendant? A. It is. 

Q. And didn’t you supervise the freight handling activi¬ 
ties there? A. I did not. 

57 Q. Who did? A. The Interstate warehouse man 
did. 

Q. Weren’t you in close cooperation with their represen¬ 
tative every day, in close touch with him ? A. Sitting in the 
same office. Is that what vou mean? 

Q. That is pretty close, isn’t it? A. I was about twenty- 
five feet awav from him. 

Q. Isn’t it a fact, Mr. Bailey, that in January 1941 the 
office of the defendant and its records relating to employees 
was inspected by a representative of the Wage and Hours 
Division of the Department of Labor? A. Of defendant? 
What date? 

Q. In January, 1941? A. It was. 

Q. Did you meet the representative; was his name Earl 
Thordman? A. I did. 

Q. And weren’t you within earshot when he w r as talking 
to Mr. Long after he had made his inspection? A. How 
was that? 
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Q. Weren’t you in position to hear the conversation be-j 
tween Mr. Long and Mr. Thordman after Mr. Thordmanj 
had made his inspection and investigation of the office andj 
its records? A. No, sir. 

58 Q. Did you make any claim to Mr. Thordman for 
overtime at that time? A. I did not. 

Q. Why didn’t you, if you thought you were entitled 
to it? A. Because he was Wage and Hours inspector and I 
had no authority. 

The Court: No authority for what? 

The Witness: No authority to transact any business 
between him and myself. 

By Mr. Quirk: 

Q. What did you understand Mr. Thordman was there 
for; to make that investigation at Muskegon? A. Under 
the 4 ‘Fair Labor Standards Act”. 

Q. Well, wasn’t that to find out if there was any over¬ 
time and how the Company was conducting itself with re¬ 
spect to the Wages and Hours Act? A. I presume that was 
his mission. 

Q. But nevertheless you did not make complaint to him 
at that time about overtime ? A. I did not. 

Q. I believe you said that the latter part of January 1939 
you discontinued making time reports of overtime because j 
Mr. Long told you to discontinue doing so; is that correct? | 
A. Early part of 1939? Early part of 1939; latter 

59 part of 1938. 

The Court: The question was, the latter part of 

1939. 

By Mr. Quirk: 

Q. 1939? A. No, sir. 

Q. "When was it? A. It was the latter part of 1938. 

Q. It was? A. It was. 

Q. Then you did not work any overtime between January 
1,1939 and January 30, 1939? A. I didn’t what? 
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Q. Between January 1,1939 and January 30,1939? A. I 
did. 

Q. You did. Now, did you discontinue, whenever Mr. 
Long is supposed to have told you to discontinue, making 
these overtime reports; did you discontinue making them? 
A. I did. 

Q. And is that when you started making your little book? 
A. No, sir. 

Q. When did you start that? A. October 24,1938. 

60 Q. Right at the effective date of the Act? A. Cor¬ 
rect. 

Q. Did you continue after that date down to the date when 
you left the defendant corporation? A. I did. 

Q. Wait a minute. I haven’t finished my question. Did 
you continue to make a record in this book that is in evi¬ 
dence here of the overtime you claim? A. I did. 

Q. Why didn’t you tell Mr. Long about that book? A. 
He saw the book and had access to it. 

Q. When did he see the book? A. I had it out and I 
showed it to him. 

Q. When did you do that? A. In January 1939. 

Q. You then had been keeping the book since October? 
A. I had. 

Q. And you had been paid for overtime during that 
period? A. October up until 1939. 

Q. When did you buy that book, Mr. Bailey? A. I 
bought that book shortly before the Wages and Hours Act 
went into effect. 

Q. Where did you buy it? A. At Donner’s Stationery 
Store. 

61 Q. In what City? A. Muskegon, Michigan. 

Q. Do you know the date you bought it? A. I 
don’t know the exact date. 

Q. You really bought that book after the Wages and 
Hours Act took effect, didn’t you? A. No, sir. 

Q. You made a record for your own purposes in a little 
book after you claim Mr. Long told you not to make a record 
of time for the Company? A. No, sir. 
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Q. Yon did not? A. I made it before. 

Q. Yon what? A. I made my time record before and 
give it to him so he could turn it in to the home office. 

Q. You discontinued doing that sometime in January of 
1939, didn’t you? A. I did. 

Q. You did? You did not make any time reports to Mr. 
Long until after sometime in January 1939? A. I turned 
it in to him but he refused it. 

Q. You turned in overtime reports to Mr. Long after 
January 1939? A. I turned my time in to Mr. Long, 

62 the number of hours I worked. 

Q. What do you mean your “time”? A. For in¬ 
stance, after I started working at seven o’clock in the morn¬ 
ing and was through work at eleven o’clock at night, that 
is the time you put in for working for the Company for that 
day. 

Q. What form did you put those reports in which you 
claim you made to Mr. Long and you say he refused to ac¬ 
cept them? A. I made them with the book. 

Q. What book? A. The book in question. 

Q. Oh, in other words, you did not make it in regular 
line of your duty, just aside in vour little book? A. How 
do you mean that question? 

Q. Exactly as I said. A. Well, clarify it. 

Q. I can’t clarify it. You did not make any reports toj 
Mr. Long in the regular course of business after 1939? A.j 
After he refused them, no. 

Q. Why did he refuse to accept them. He had accepted 
them at prior times, had he not? A. You will have to ask 
him that. I can’t answer it. 

Q. Doesn’t it appear to you a bit strange that that would 
have to happen— A. (interposing) It did. 

63 Q. Then this clerk you employed sometime in Julyj 
of 1939, he made overtime reports you say? A. He 

turned in his time, I presume. 

Q. Were you ever able to determine to your own satis¬ 
faction why the Company would receive overtime reports 
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from this clerk and refuse to receive them from you? A. 
It didn’t receive them from the clerk. It was the duty of 
Mr. Long to send them in. 

Q. Mr. Bailey, did you ever appeal to the New York 
office or to Mr. Crocker at Grand Rapids; did you? You 
knew him quite well, didn’t you? A. I knew Mr. Crocker. 

Q. Did you ever appeal to the New York office about the 
refusal of Mr. Long to receive your overtime reports? A. 
That was not my duty. 

The Court: The question is, did you do it? 

The Witness: No, sir. 

By Mr. Quirk: 

Q. Why didn’t you? A. I was afraid of being fired. 

Q. You were not afraid of being fired when you wrote 
Mr. Woodall in New York, were you? A. After he wrote 
me a letter with regards to it, it -was my duty to reply 
64 to it. 

Mr. Quirk: Have you got that letter, Mr. Mc¬ 
Cormick? Do you know what happened to it? 

Mr. McCormick: Only what Mr. Bailey said a few 
moments ago, that he had quite a few papers when he came 
to Washington, and that he had them stolen, and his type¬ 
writer, out of his car shortly before he came in my office 
for the first time; and I assume that letter was one of the 
papers he referred to. His letter of that date is among 
the files in your office. 

Mr. Quirk: I have no further questions. 

Redirect Examination 
By Mr. McCormick: 

Q. Mr. Bailey, tell us what you mean by “rating”? Mr. 
Quirk referred to “rating”. A. Rating is taken from the 
classification. 

Q. A freight classification? A. A freight classification. 

Q. A list? A. Freight consolidated; freight classifica¬ 
tion. 
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Q. And that is prepared by whom? A. It is prepared by 
the Consolidated Freight Classification of Chicago. 

Q. And filed on the record of any government bureau, if 
you know? A. Filed with the Interstate Commerce 

65 Commission. 

Q. And approved by them? A. Yes, sir. 

Q. And you find the freight classification on this list? A. 

I do. 

Q. And you rate the thing according to that ? A. I do. 

Q. And you find what the amount of freight is for that 
commodity after you get the classification? A. From the 
tariff, yes sir. 

Q. And that is what the rating clerk does ? A. That is a 
rating clerk . 

Q. You said you did not know what Mr. Long’s duties i 

were: do vou know what he did around there? Whether vou 
•> « 

knew his official duties or not, tell us what he did. A. In¬ 
struct me what to do and see that it was done. 

Q. Did what? A. He would see that it was performed. 
Q. What time did you go to work in the mornings most 
of the time? A. Around seven o’clock in the morning. 

Q. What time did Mr. Long get there? A. Around about I 
eight-fifteen. 

Q. After Mr. Long came in, what did he do? A. He 

66 went into the warhouse and inspected the freight 
on the floor; see what had moved the night previous, 

before, and then he would come in the office and ask me if 
there was any left why I didn’t move it. 

Q. Then after he got through his inspection, what did he 
do? A. Read the mail and then sat around the office and 
smoked his pipe. 

Q. You spoke of him going out at ten o’clock; did he go 
out practically every day at ten o’clock? A. No, sir. 

Q. Well, did he frequently do it? A. Yes, sir. 

Q. How long would he stay out on these occasions when he 
went out as a general thing? A. At ten o’clock he would 
go to dinner. 
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Q. Did he come back to the office again? I mean at what 
time? A. Around two or two-thirty o’clock. 

Q. What did he do around there during that period? A. 
He would look over the mail and see what was being done, 
and so forth. 

Q. Then what? A. Then he would go out of the office 
again. 

Q. Did he come back again? A. Yes, sir. 

67 Q. When would he return again as a general thing? 
A. Aroundabout a quarter to five. 

Q. How long would he stay then? A. Until about six- 
fifteen. 

Q. What did he do in the interval between five and six- 
fifteen? A. Look over the mail. Went into the warehouse 
and see that the work was performed in the office. 

Q. Now, what did you say this other clerk in the office 
did? A. The billing. 

Q. What did the job of billing clerk consist of? A. He 
used a typewriter and made out the manifold—freight bills 
and manifest. 

Q. What is a manifest? A. Lists of the items that go on 
a particular truck. 

Q. And making out the bill consisted of making out a bill- 
of-lading with duplicate copies, didn’t it? A. It consists 
of the freight bills. 

Q. Freight bills? A. Together with the manifest. 

Q. One copy of the freight bill was kept in your office, 
was it? A. Yes, sir. 

Q. One copy went to the home office of the Com- 

68 pany, did it? A. Yes, sir. It did. 

Q. What about the other two? There were four? 
A. It was nine. 

Q. What happened to the others—one goes to the con¬ 
sumer? A. When purchase is delivered. 

Q. And the billing clerk has the job to take care of those? 
A. Yes, sir. 

Q. Did you do that job up until July of 1941? A. I did. 
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: 

Q. When was it this other man came in? A. 1939. 

Q. Execuse me. You did the billing until that man came? 
A. The billing; yes, sir. 

Q. Now, was it necessary for any one to do any tracing 
of shipments? A. Yes, sir. 

Q. Whose job was that? A. I most generally did. 

Q. Shipments that had not been delivered on time, or 
were lost or something? A. 0. S. and D. 

69 Q. What does that mean? A. Old, short and dam¬ 
aged. 

Q. Old, short and damaged. Was it your job to take care 
of that? A. Yes, sir. 

Q. Who took care of the collections on freight that was 
handled c.o.d. into your office? A. How do you mean that? 

Q. Freight from Chicago to Muskegon, c.o.d. Did any¬ 
body collect for it ? A. Yes, sir. 

Q. Who took charge of that? A. I handled that cash. 

Q. What did you do with that cash at night? A. Put it 
in the Interstate safe. 

Q. You bought it? A. No, sir. 

Q. And then what did you do with it after you put it in 
the Interstate safe? A. Left it there until the next morn¬ 
ing. 

Q. Did you have the combination to that safe? A. No, 
sir. 

Q. What did you do the next morning—ultimately, would 
you do anything with it after you put it in the safe? A. 
Yes, sir. 

70 Q. Is it still there? A. Until once a week. 

Q. You did something with it; what did you do 
with it? A. I went to the bank and got a Cashier’s draft 
and sent it to the Grand Rapids office. 

Q. To the Grand Rapids office? A. Yes, sir. 

Q. To Mr. Crocker’s office? A. Yes, sir. 

Q. Now, you seemed, to my mind, you were a little in¬ 
definite as to whether you knew about the duties of this 
other man; what was his name? A. Peter Schuitman. 
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Q. Do you know whether he, as a fact, did or did not re¬ 
ceive any overtime pay? A. He did not. 

Q. Who had been doing that same work up until he came 
there in 1939? A. I had. 

Q. For which he later received overtime pay? A. Yes, 
sir. 

Q. And you did not? A. No. 

Q. Sometime in January 1941, you told Mr. Quirk, 

71 that there was a representative of the Wage and 
Hour Division of the Government there? A. Yes, 

sir. 

Q. What was his name? A. Mr. Thordman. 

Q. Did he talk with you while he was there in the office? 
A. Yes, sir. 

Q. But he made his report to Mr. Long? A. Yes, sir. 

Q. Will you tell the Court whether or not you did, as a 
matter of fact, make any complaint to the Department of 
Labor regarding your work conditions there? A. I did. 

Mr. McCormick: I haven’t offered any such correspond- 
in evidence, if the Court please. It would not be admissible 
if I had. 

That is all, Mr. Bailey. 

Mr. Quirk: No questions. 

Mr. McCormick: Plaintiff rests. 

Testimony on Behalf of the Defendant National 
Carloading Corporation 

Whereupon Floyd Wilmer Long was produced as a wit¬ 
ness on behalf of the defendant, and having been first 

72 duly sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Quirk: 

Q. Will you state your full name, Mr. Long. A. Floyd 
Wilmer Long. 

Q. And you reside in Muskegon, Michigan? A. Yes, sir. 
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Q. Are you connected with the National Carloading Cor¬ 
poration, the defendant here? A. Yes, sir. 

Q. In what capacity? A. Freight agent. 

Q. How long have you been with that Company? A. 
Since December 1, 1935. 

Q. Have you been located in Muskegon during that time? 
A. Yes, sir. 

Q. Were you there when the plaintiff here was employed 
by the Company? A. Yes, sir. 

Q. Did you employ him? A. He was hired by Mr. 
Crocker. 

Q. Who is Mr. Crocker? A. Mr. Crocker is the manager 
in that District. 

73 Q. Well, Mr. Long, did you have any conversation 
with the plaintiff about overtime reports while he 

was employed by the defendant ? A. Just how do you mean 
that? 

Q. Well, did you ever talk with him about overtime re¬ 
ports? A. There were reports made up until January 30, 
1939, winch were put on our regular form and sent to the 
Payroll Department in New York. 

Q. Well, wrho made the overtime reports you refer to 
now? A. I made out the payroll report from memoranda 
furnished me by Mr. Bailey. 

Q. And didn’t you get any time reports from Mr. Bailey 
after January 1939? A. No, sir. 

Q. Wiiv not? A. I don't know\ I asked him, at the end 
of the period we were to report, which is the 15th and the 
end of the month—I asked him in February, February 16, 
1939, I asked him for his time report. He told me he did 
not have to make out a time report. I said, ** Maybe not, 
but I believe it would be better for you to continue making 
your time reports” which he said he did not have to make 
out and did not make them. 

74 Q. Now, did you receive any time reports from the 
plaintiff here after that date? A. No, sir. 

Q. Did you ever request him not to make such reports? 
A. No, sir. 
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Q. In a general wav, what are vonr dnties as agent at 
Muskegon, Mr. Long? A. My principal duty is soliciting 
freight, making contact with shippers and receivers of 
freight, and supervisory capacity over the operations at 
this station. 

•Q. How much time, as a rule, would you spend at the 
office each day? A. Oh, roughly, about a third of the time. 

Q. What are your habits with respect to that; would you 
get there in the morning, afternoon or both? A. I would 
get there the first thing in the morning to see if there was 
anything listed to be taken care of in my calls on the trade; 
and also right after dinner. 

Q. When you were engaged away from the office solicit¬ 
ing freight; that is vour principal duty? A. Yes, sir. 

Q. Do yon drive around a good deal? A. Yes, sir. 

Q. Did you employ or was there employed during 

75 1939 a clerk—additional man over there? A. Yes, 
sir. 

Q. When was he employed? A. July 1, 1939. 

Q. And what were his duties? A. He was employed as 
a bill clerk; junior clerk. 

Q. Who actually selected that man? A. He was secured 
from the business college in Muskegon at the solicitation 
and request of Mr. Bailey. He was interviewed by both 
Mr. Bailey and myself. Mr. Bailey hired him, with my ap¬ 
proval. 

Q. Did he work under Mr. Bailey’s directionswhile there? 
A. Mt. Bailey had to direct him because I was not in the 
office. 

! Q. Now, did that clerk ever make any overtime reports to 
you after he was employed? A. He reported regular every 
period. 

Q. That is, whenever he had any overtime to report he 
reported it? A. Yes, sir. 

Q. What -was done with them? A. They were tran¬ 
scribed on the regular payroll report and sent to New York. 

Q. Was any overtime paid to this clerk? By the 

76 way what was his name? A. William Otterson. 



Q. How long was he employed at Muskegon by the 
defendant ? A. He was employed from July 1, 1939 to ap¬ 
proximately the middle of March, 1940. 

Q. Did he resign then? A. Yes, sir. 

Q. Was another clerk employed? A. Yes, sir. 

Q. Who employed him? A. He was employed in the 
same manner as the first one. 

Q. By Mr. Bailey? A. Yes, sir. 

Q. And what was his name? A. Peter Schuitman. 

Q. Did he report overtime after he was employed? A. 
Yes, sir. 

Q. And you handle that overtime in the same manner as 
you did that of the previous clerk’s? A. Yes, sir. 

Q. And was he paid overtime by the Company? A. Yes, 
sir. 

Q. Is that man still in vour employ? A. Yes, sir. 

77 Q. What are his hours? A. What are his hours? 
He works from two until ten. 

Q. In the afternoon? A. In the afternoon. 

Q. Now, Mr. Long, was vour office at Grand Rapids in¬ 
vestigated or inspected by a representative of the Wage and 
Hour Division of the Department of Labor! A. My office at 
Muskegon. 

The Court: You said Grand Rapids. 

Mr. Quirk: That was a slip of the tongne. 

By Mr. Quirk: 

Q. Did you say yes? A. Yes. 

Q. When was that ? A. The inspection was completed on 
January 14,1941. 

Q. And who was this man; do you remember his name? 
A. Mr. Thordman. 

Q. T-h-o-r-d-m-a-n-? A. Right. 

Q. Did Mr. Thordman talk the matter over with you after 
he had completed his investigation? A. Yes, sir. 

Q. And was Mr. Bailey present during that period? 

78 A. Yes, sir. 
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Q. Did Mr. Bailey, the plaintiff here, ever make any 
claim for overtime on you after January 1939? A. No, 
sir. 

Q. Is this suit the first claim you have any knowledge of ? 
A. Yes, sir. 

Mr. Quirk: That is all I have. You may take the wit¬ 
ness. 

Cross-Examination 

By Mr. McCormick: 

Q. Sometime in January 1939, you asked Mr. Bailey for 
his overtime, you said? A. It was the 16th day of Febru¬ 
ary, 1939. 

Q. You asked him for his overtime? A. Yes, sir. 

Q. You knew he had put in some overtime, and you 
wanted to get the amount? A. If he had any, I wanted it 
at that time. 

Q. You did not answer my question. You knew he had 
put in some and wanted the amount of it? A. I did not 
know that. I would not know that until I got his report. 

Q. What was the maximum number of hours of 
79 his regular employment? A. Well, they would vary. 

Q. The maximum would vary? A. I would not 
know his exact hours because I would be out of the office 
considerable. 

Q. He was there while you were out? A. I would not 
know. I was not there. 

Q. Somebody was there? A. The Interstate Motor 
Freight would be there. 

Q. You had no reason to think Mr. Bailey was out of the 
office, did you? A. I knew he had to go out to get the mail. 

Q. For your Company? A. He would be getting the mail 
for the company, but he might attend to other things while 
he was out. I was not with him. 

Q. You have no reason to think he did not take care of the 
business of the Company? A. I knew sometimes when he 
was out he did not take care of it. 
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Q. You didn’t know of any reason why he was not there 
until he left there in the evening? A. He should not have, 
but I know he was taking care of other things. 

Q. You are hedging on the question, Sir. For the most- 
part— A. (interposing) Can I ask you a question? 

80 Q. I am asking the question, Mr. Long. 

For the most part, you have no reason to think 
that from the time he reported there in the morning until | 
he left at night, you have no reason to think he was not 
looking after the Company’s business, have you? A. For 
the most part? 

Q. You have no reason to think the contrary? 

Mr. Quirk: He can’t know about that. 

The Witness: I couldn’t know all of that. 

By Mr. McCormick: 

Q. I asked if you had any reason to think the contrary; 
have you? A. Yes, I have. 

Q. Let’s have it. A. I know he took care of other busi¬ 
ness. 

Q. You think he did in a few isolated instances. 

Mr. Quirk: I don’t think it a fair question, vour Honor. 

The Court: I think he can tell us what he knows. It is 
not what he thinks; his reason to think. 

By Mr. McCormick: 

Q. Do you know? Tell us what you know about him not 
devoting his time to company business during those two 
and a half years in question. A. I know he bought 

81 his groceries while he was out. 

Q. How frequently? A. Whenever necessary. 

Q. How frequently do you know he did it, Sir? A. All 
I know are the times I would happen to be there and knew 
he was buying groceries. I have no means of knowing other 
times. 

Q. Tell us how frequently he would do it? A. At least 
once a week. 


I 

I 
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Q. Do you know how much time that took? A. I do not. 
Q. How much time do you know he devoted to that during 
those years he was there? A. I know of the time when he 
looked for another job, for instance. 

Q. How much time did he devote to that that you know 
of ? A. The best part of an afternoon, that I know of. 

Q. One afternoon? A. Yes, sir. 

Q. All right. What other things that you know of that 
he did on his own behalf instead of for the Company during 
that time? A. Looking after repairs for his car. 

Q. How much time do you know of that he spent 

82 on that? A. I know of an hour that he didn’t get 
back, and how much longer than that I don’t know. 

Q. I am just trying to find out, in response to your at¬ 
torney’s objection, what you know; not what you assume. 
You only know of an hour or so? A. Yes. 

Q. How much other time during this two and a half years 
that you know of that Mr. Bailey failed to devote to Com¬ 
pany affairs? A. I wouldn’t know, off-hand. 

Q. All right, Sir. Do you know what time Mr. Bailey 
reported to work? What time he was supposed to report. 
A. When he first started, his hours were from one o’clock. 

Q. How long did that keep up? A. That continued until 
July 1, 1939. 

Q. And then his hours changed, did they? A. Yes, sir. 

Q. To what time? A. Nine-thirty. 

Q. Nine-thirty in the morning? A. Yes, sir. 

Q. Was there any time when he was supposed to report 
at seven o’clock in the morning? A. No, sir. 

83 Q. How much time did he have for lunch? A. One 
hour. 

Q. Do you knofr what time he generally left in the even¬ 
ing? A. That would vary according to the time the freight 
was received. 

Q. Vary between what hours? A. Well, seven to ten- 
thirty or eleven o’clock. 

Q. At night? A. Yes, sir. 
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Q. So some days he was there from nine or nine-thirty 
until ten or ten-thirty at night? A. Yes, sir. 

Q. And you don’t know the maximum amount of hours he 
was supposed to work in any one week? A. No, sir. 

Q. You don’t know whether in fact he did put in in ex¬ 
cess of forty-four hours a week? A. For overtime? 

Q. During the day. Whether he put in in excess of forty- 
four hours a week for overtime during the day. A. Only 
from his reports. 

Q. Don’t you know as a fact that he was there from 

84 nine or nine-thirty in the morning until ten or ten- 
thirty at night? A. No, sir; I wasn’t there. 

Q. What did you base your statement on a few moments 
ago, that sometimes he had to be? 

The Court: I think you are confusing two things. He 
stated that sometimes he went to work at one o’clock and 
worked until ten o’clock at night; and other days he started 
at nine or nine-thirty in the morning and worked until ten- 
thirty at night. 

The Witness: At times it would be necessary; yes, sir. 
By Mr. McCormick: 

Q. So after July 1939 his hours commenced in the morn¬ 
ing; after that he never reported at one o’clock. He had 
morning hours after then, as I understand it. That is your 
testimony? A. Yes, sir. 

Q. How many days a week would he work in the evening 
after six o’clock? A. Well, I would say it would be—some¬ 
times practically every day. 

Q. Practically every day, during the period he was going 
to work at nine o’clock in the morning? A. Yes, sir. 

85 Q. He worked how late in the evening after sup¬ 
per? A. I wouldn’t know. I wasn’t there after sup¬ 
per. 

Q. But you know there was work that had to be done? 
A. Yes, sir. 

Q. When you yourself left around six in the evening? A. 
Yes, sir. 
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Q. And when you got back in the morning it was done? 
A. Yes, sir. 

Q. And it was up to Mr. Bailey to do it? A. Yes, sir. 

Q. And he had done it between six in the evening and 
when you got there in the morning? A. Yes, sir. 

Q. And he had to do it either that night or at or before 
eight o'clock in the morning? A. Yes, sir. 

Q. And you know from the volume of that work that it 
must have taken three or four hours to do it? A. Occasion¬ 
ally it did. 

Q. And that would happen nearly every day in the week? 
A. I could not tell what the pickups put in. 

Q. But occasionally that volume was there every day in 
the week? A. Yes, sir. 

Q. You did know as a fact that Mr. Bailey did put 

86 in more than eight hours on a great many days; that 
he did more than forty-eight hours a week? A. That 

I could not tell until we got the report. 

Q. Well, on that one occasion when you mentioned he had 
to do it every day, in that week it would amount to more 
than forty-eight hours, wouldn’t it? A. Well, it was part 
of the time. He was entitled to a Saturday afternoon off, 
which would make a variation in hours. 

Q. This situation existed all the time he was there, did it 
not, when there was frequently work that had to be done 
when you left for home in the evening? A. Yes, sir. 

Q. And it was finished when you got back the next morn¬ 
ing? A. Yes, sir. 

Q. And Mr. Bailey is the one who did it? A. Yes, sir. 

Q. In addition to having been there from nine until you 
went home at six? A. During the time he was supposed to 
start at nine-thirty in the morning he had a clerk to help him. 
Between them, the work was done. 

Q. Yes. Maybe we are not referring to the same thing 
when we used the word “overtime”. I asked you if 

87 you did not know as a fact he put in overtime. May¬ 
be we don’t use “overtime” in the same sense. What 
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do you mean ? A. According to the setups we were working 
under, it w*as forty-six hours for part of the period; forty^ 
four part of the time, which is still in effect. 

Q. Then all over forty-four or forty-six would be overp 
time according to your definition? A. Yes, sir. 

Q. And you don’t know, as a matter of fact, whether he 
did put in in excess of forty-four? A. He must have, for 
checks he has received prior to that. 

Q. I mean during the period from the 1st of February 
1939 until the middle of June 1941? A. I received no report. 

Q. I understand that. And you don’t know, as a mattej- 
of fact, from what you have told us about the work that had 
to be done in the evening, wdiether he actually did put in 
more than forty-six hours? A. I would have to presume it 
would take some overtime. 

Q. You feel confident it would every w'eek? A. I feel 
confident some •was put in there. 

Q. Every week? A. I would not know that until 
88 he put in his time report. 

Q. But you feel confident, from your knowledge of 
the work there to be done and the time it was done, you feel 
confident every w-eek that he practically did put in over¬ 
time? A. I would say sometime there is no doubt he did 
put in overtime. 

Q. Practically every week is my question? A. I woulq 
have to check that to tell definitely. 

Q. Can you recall any week during that period of timt 
when you think the volume was such it would not have beeiji 
necessary to put in any overtime? A. I could recall such 
period. 

Q. How many such periods? A. I could not tell off-hand 
without a check of the records, to tell the variation in ton¬ 
nage. 

Q. You could tell by looking at that, couldn’t you? A. If 
T had the tonnage; ves. 

C* V V 

Q. Now, you were in charge of supervising that offictj, 
were you not? A. Yes, sir. 
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Q. Did you, as the supervising official of that office, keep 
any record of the time put in by the employees in that office 
as required by the Labor Department? A. I didn’t know 
any record was required to that extent. 

89 Q. Was your attention ever called to the regula¬ 
tions? 

Mr. Quirk: This is cross-examination, if your Honor 
please. It is away beyond the direct anyway. 

Mr. McCormick: I think the Court asked about records 
kept up until a certain point. 

The Court: Let him answer. 

By Mr. McCormick: 

Q. Was your attention ever called to any regulation based 
on Section 11 of the statute? By the way, you have read 
the statute, have you not ? A. No, I have not. I don’t have 
a copy of it. 

Q. The Company didn’t furnish you a copy of it? A. No, 
sir. 

Q. Didn’t furnish you with the regulations of the Admin¬ 
istrator; it was not called to your attention by Mr. Woodall 
or any one else that under the Act every employer (read¬ 
ing) “shall make, keep, and preserve such records of the 
persons employed by him and of the wages, hours, and 
other conditions and practices of employment maintained 
by him, and shall preserve such records for such periods of 
time, and shall make such reports therefrom to the Ad¬ 
ministrator as he shall prescribe by regulation or order as 
necessary or appropriate for the enforcement of the pro¬ 
visions of this Act or the regulations or orders thereun¬ 
der.” 

90 That was not called to your attention? A. No, sir. 

Q. And it was not called to your attention that un¬ 
der the regulation of the administrator the employer should 
keep a record of the employe’s name in full, home address, 
date of birth for all under nineteen years of age, occupation 
in which employed, time of the day and name of the day and 
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the hasis on which wages were paid, hours worked each 
work day, and the total hours worked each work week, and 
the total daily computation of all of that, and total weekly 
overtime—your attention was never called to the fact that 
you were required to keep such records? A. No, sir. I don’t 
know what the New York office did. 

Q. You did not have such papers furnished you? A. 
What we kept is the information from our office. 

Q. Do you have time cards for any one in the office? A- 
No, sir. 

Q. No one used time cards? A. No, sir. 

Q. Were you consulted by counsel or Mr. Crocker or any 
one else connection with this Company prior to the filing of 
their answer in this case? Particularly concerning thp 
basis on which Mr- Bailey was employed in your office. Ai. 

They wrote Mr. Crocker. 

91 Q. Were you consulted is the question? A. No, sirj. 

Q. By Mr. Crocker or any one else? A. No, sir. 

Q. No one inquired from you as to whether or not Mr. 
Bailey was employed in a bona fide executive, or administra ¬ 
tive capacity in that office ? A. That was taken care of by 
Mr. Crocker. 

Q. As a matter of fact he wasn’t the executive in the ofj 
fice, was he? A. He had charge of the office work. 

Q. Under you? A. Yes, sir. 

Q. He did not receive orders directly from any one above 
you? A. He received some orders from Mr. Crocker direct, 

Q. Concerning what? A. His hours and what he should 
do; things Mr. Crocker stated he wanted done, he would ask 
him to do it. 

Q. Mr. Crocker had a right to ask him to do things as 
well as you? A. Mr. Crocker, yes. 

Q. Who prescribed the time he went to work? A. Mr. 

Crocker. 

92 Q. Who prescribed his duties? A. Mr. Crocker. 

Q. He did not determine those things himself? A. 


No. 
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Q. There was nothing left to his discretion more than 
reading tariffs and determining what the freight rate should 
be? A. That w’as left entirely to him. 

Q. And the reading of the freight tariff, determining -what 
the rate is and extending it; that is merely copied out of a 
book, isn’t it ? A. His duties as rate clerk were up to him, 
to interpret the classification and place the correct freight 
thereon. 

Q. It was not a matter he could change; it is a matter de¬ 
termined by law. A It is a matter of interpretations. 

Q. He has to pick up the tariff and find it, and that is the 
rate he has to apply, isn’t it? A. Yes. 

Q. Mr. Long, were there occasions when it was necessary 
for Mr. Bailey to be on duty after the day’s duty in the eve¬ 
ning in order to wait for pickup deliveries to come in? A. 
Yes, sir. 

Q. That happened quite frequently, did it not? A. 
93 Well, whenever there was a late pickup. 

Q. That happens quite frequently, doesn’t it? A. 
Yes, sir; it does. 

Q. It happened until sometime last year when a threat¬ 
ened strike, because of irregularities in the hours of the 
truckers, occurred, did it not? A. Yes, sir. 

Q. And that was Mr. Bailey’s job, to be there and do that? 
A. Yes, sir. 

Q. Under instructions from you or Mr. Crocker? A. Yes, 
sir. 

Q. And that was done by him? A. Or he delegated the 
other clerk to take care of it. 

Q. Delegated? Who gave him authority to make any 
delegation of power? A. Some of that he assumed himself. 

Q. He did not have any authority from either you or Mr. 
Crocker to delegate anything to anybody, did he? A. Well, 
we approved of it. 

Q. But you did not give him authority? A. Not in so 
many words. 

Q. You did not tell this other clerk in the office “you 
have got to take orders from Mr. Bailey”; did you? 
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94 A. That Mr. Bailey would instruct him. 

Q. Break him in on the job? A. His duties, surely.! 
Q. He was a green man when he came in there; did not| 
know what a bill-of-lading was? A. Right. 

Q. Didn’t know r what a freight classification was, did he?! 
A. No. 

Q. Did not know what a tariff was or know how to read 
them? A. He had to. 

Q. Mr. Bailey had to show him. From that time on they 
had their own separate duties to carry forward each day, 
didn’t they? A. Yes, sir. 

• I 

Redirect Examination 
By Mr. Quirk: 

Q. Mr. Long, you as the Agent at Muskegon would make 
the payroll reports to Mr. Crocker or to the New York office 
each month? A. Report to New York office at the end of 
each pay period. 

Q. What is the date? A. The 15th and last of the 
month. 

95 Q. All right. WTien those payroll reports are made, j 
do they contain all the information that is reflected 

by your records at Muskegon as to time, overtime, and so 
forth? A. The entire number of hours put in each day. 

Q. But they are based on the records which you had? A. 
Yes, sir. 

Q. And the records which were made by your employees 
and yourself? A. Yes, sir. 

Q. This is a book that was put in the record here by plain¬ 
tiff (indicating), I believe as Exhibit No. 1. Would you 
examine that book and tell the Court whether you ever saw 
it before? 

The Court: Exhibit number two. 

The Witness: (Examining book referred to) No. 2. I 
have never seen this book. 

Mr. Quirk: That is all. 
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Mr. McCormick: I would like to ask a question which I 
should have asked on direct testimony. It is out of order. 
The Court: All right. 

Mr. McCormick: One question I failed to ask, and I would 
like to ask it at this time. 

The Court: Of this witness. 

Mr. McCormick: Yes. 

96 Re-cross-examination 

By Mr. McCormick: 

Q. Mr. Long, you said that through January 1939 Mr. 
Bailey made time reports to you? A. Yes, sir. 

Q. And you in turn reported that time in to the New r York 
office? A. Yes, sir. 

Q. Between the effective date of the Fair Labor Stand¬ 
ards Act of 1938 and the end of January 1939, did you find 
any inaccuracies in the time reports of Mr. Bailey, which he 
turned in to you? A. I accepted his time reports. 

Q. Did you find any; did you see any that you recognized ? 
A. No. 

By the Court: 

Q. You were not in the office as you stated, you had to 
operate half to two-thirds of the day out. Who then was in 
charge of the office of defendant in Muskegon? A. Mr. 
Bailey. 

Q. And he had authority and the powder to run the office 
in your absence? A. Yes, sir. 

97 Q. Did he give you any reason why he did not make 
any reports to you with regard to his claim for over¬ 
time after the end of January 1939? A. No, sir. 

Q. You asked him for them at the middle and end of Feb¬ 
ruary? A. End of February. 

Q. And he did not give them to you ? A. No, sir. 

Q. Did he give you any reason ? Q. Said he did not have 
to make it and did not. 

The Court: That is all. 



Mr. Quirk: Defendant rests. 

Mr. McCormick: I would like to recall Mr. Bailey. 

Rebuttal Testimony on Behalf of Plaintiff 

Whereupon—Rolla A. Bailey resumed the stand in rebut¬ 
tal, and upon further examination testified as follows: 

By Mr. McCormick: 

Q. Mr. Bailey, Mr. Long has testified that in February j 
of 1939, he requested you to turn in your payroll time, and 
you refused saying you did not have to make this re- 
98 port. Will you tell the Court what your conversation 
was with Mr. Long in connection with that matter? 
A. I handed my time report to Mr. Long and he said he 
wasn’t interested. 

Q. That was all there was to it? A. Yes, sir. 

Q. And thereafter you never gave it to him? A. No, sir. 

Q. Do you know whether Mr. Crocker was aware of the 
fact that you were working overtime. Excuse me I will not 
ask that. It is not proper. 

Mr. Quirk: No questions. 

By the Court: 

Q. After Mr. Long said he wasn’t interested, did you get 
in touch with Mr. Crocker at Grand Rapids with regard to 
overtime? A. No, sir. 

Q. Why not? A. On account of Mr. Long being my supe¬ 
rior. 

Q. And did you get in touch with the New York office when 
Mr. Long said he wasn’t interested regarding your claim 
for overtime? A. I was afraid to, on account of getting 
fired. 

The Court: That is all. 

Mr. McCormick: Plaintiff rests. 


62 


Opinion of the Court 

Justice O’Donoghue: Well, the burden is on the plain¬ 
tiff to prove his case, and the Court holds the plaintiff has 
not sustained that burden. 

Here is a plaintiff who claims he worked overtime for 
an employer and for two and a half years nearly he makes 
no report in regard to that overtime or makes any demand 
that he should be paid for it. He waits until he has been 
discharged or fired, not because of this claim but because 
he stayed away from work for several weeks on account 
of the illness of his daughter. 

Now it is evident that this corporation, through its head 
man at Grand Rapids, Michigan, and through Mr. Long, 
trusted the plaintiff in this case to make his own time rec¬ 
ord and report and say how many hours he worked in the 
course of each week, and if in the middle of Febru- 
111 ary 1939 the plaintiff in this case does not make any 
report and is requested to do so, and does not make 
any during the subsequent two and a half years, why it does 
not carry weight to his claim—that he should keep a secret 
account during all of that time and wait two and a half 
years to leave the defense at his mercy, and expect counsel 
for defendant and the Company at this date to check up on 
the overtime covered by this plaintiff’s claim. 

Furthermore, it is very significant that the representative 
of the Government investigating these cases went into this 
office to make certain it was all right, and did not make any 
finding that Mr. Bailey was an employee, and evidently 
came to the conclusion that Mr. Long and Mr. Bailey were 
acting in an administrative and executive capacity, and 
when one was out the other acted; but no such authority 
was delegated to the clerks whom they had hired in 1939. 

I would say that the defendant in this case was aeting 
in good faith. 
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This law (Fair Labor Practices Act of 1938) adds a pen¬ 
alty, which is severe and makes an employer respond to the 
requirements of the law. I would say that the plaintiff 
has not made out a claim for overtime nor a claim for 
penalty against the defendant nor for attorneys 1 fees; and 
therefore judgment is for the defendant. 


I 

I 
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EXHIBITS. 

i Appellant’s Exhibit No. 1. 

i 121 Endorsed: Filed Dec 17 1942 Charles E. Stewart, 
Clerk 

Endorsed: United States Court of Appeals for the Dis- 
i trict of Columbia Filed Jan 11 1943 Joseph W. Stewart, 
Clerk 

Bailey vs. National Carloading Corporation—C. A. 12303 

Plaintiff’s Exhibit 1 

Norman, Quirk & Graham 
Attorneys at Law 

J. Van Dyke Norman Louisville 

Robert E. Quirk Kentucky Home Life Bldg. 

George F. Graham (Deceased) Washington 

- Investment Bldg. 

John K. Cunningham 

i Washington, D. C., June 16, 1942 

H. L. McCormick, Esq. 

Munsev Building 
Washington, D. C. 

Dear Sir: 

i As a result of the pretrial hearing before Judge Proctor 
on June 8 in Civil Action 12303, Bailey v. National Car¬ 
loading Corporation, I agreed as counsel for the defendant 
to advise you within ten days whether or not the Muskegon 
office of defendant during the period covered by the suit 
was engaged in interstate commerce. 

The purpose of this letter is to advise that defendant 
admits, for the purpose of this case, that during the period 
in question its Muskegon office was employed in connection 
with interstate traffic handled bv the defendant. 

Very truly yours, 

R. E. QUIRK. 
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Appellant’s Exhibit No. 4. 

219 Endorsed: Filed Dec. 17, 1942, Charles E. Stewart, 
Clerk 

New York, N. Y., 

March 22, 1941. 

File—95. 

Mr. R. A. Bailey, 

Post Office Box 66 
Muskegon Heights, Michigan. 

Dear Sir: 

! 

Wish to acknowledge receipt of your letter of March 16th 
on which you have listed the total hours you worked each 
week from October 29, 1938 to January 28, 1939. 

You will find attached copy of letter written by Mr. L. C. 
Kerner under date of October 10,1938, which fully explains 
the basis of the 46% hours work w T eek. 

You have listed in your letter two weeks upon which we 
did not receive any payrolls in this office, namely, December 
17th—57% hours and December 24th—55% hours, which 
you claim you worked. You have not been paid any over¬ 
time for these tvro weeks. 

We are sending a copy of this letter to Mr. F. W. Long, 
Agent, Muskegon Heights, as it is his duty to see that our 
payroll form is furnished this office for all time worked. 

If he has not prepared a payroll for the weeks December 
17th and 24th in the year 1938, he should do so and forward 
to this office. 

Yours very truly, 

L. N. WOODALL 
General Auditor . 

LNW :L 
Enel. 

CC Mr. F. W. Long, Agent, 

Muskegon Heights. 
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Appellant's Exhibit No. 4a. 

220 Endorsed: Filed Dec. 17,1942. Charles E. Stewart, 
Clerk 

COPY 

New York, N. Y., 
October 10, 1938. 

To All Managers 
Eastern District 

Gentlemen: 

On Monday, October 24, 1938, the Federal “Fair Labor 
Standards Act of 1938” usually referred to as the “Federal 
Wage and Hour Law” becomes effective. 

One of the main provisions of this Act is to establish a 
shorter workweek for employees subject to the Act. The 
maximum workweek established for the first year (October 
24,1938 to October 23,1939) is 44 hours. A workweek longer 
than 44 hours is permitted only if an employee is paid for 
his hours of work in excess of the standard workweek hours 
at a rate of pay not less than one and one half times his 
regular rate. 

The following positions which are of an executive or ad¬ 
ministrative nature are exempted from this law: Managers, 
Solicitors, Office Managers, Chief Clerks (in charge of 
others) Superintendents, Foremen and Asst. Foremen. 

In order to eliminate the conflict in respect to the number 
of hours per workweek between the Wage and Hour Law 
and our agreement with the Brotherhood of Railway Clerks, 
the attached memorandum of agreement was executed. 

Under the new agreement each regularly assigned em¬ 
ployee will be guaranteed 46% hours work each week for 
which he will receive his regular rate of pay for 44 hours and 
1% times his regular rate of pay for 2% hours. His total 
pay for each week will therefore be exactly the same as his 
present pay for the 48 hour week. It will be necessary to ad¬ 
just our work schedule so that each employee will be released 
1 hour and 20 minutes on some particular day of the week 
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either at the beginning or the end of the day. If the release 
is granted at the start of the day the employee is to be noti¬ 
fied the day before. If it is possible to grant the release at 
the end of the day as much advance notice as possible should 
be given the employee. 

Employees in Class 1 (Clerical) will be allowed Saturday 
afternoon release (or 4 hours during the week in lieu of Sat¬ 
urday afternoon without reduction in compensation if they 
cannot be released on that day) as heretofore. Please note 
that this release does not apply to clerks specifically named 
in the attached memorandum who have not previously been 
allowed the Saturday release and whose duties compel them 
to work on that day in order for us to properly conduct our 
business. Since the billing department requirements are 
light on Mondays, it should be possible to arrange for the 1 
hour and 20 minutes release for bill clerks on that day. 

With proper supervision, it should be possible to make 
arrangements so that no individual works more than 46% 
hours per week. 

It will now be necessary for you to keep an accurate time 
record of your employees and others now being paid a sal¬ 
ary. Instructions as to the method of keeping time records 
will be sent to you within the next few days. 

If there are any questions concerning the application of 
this Act, please explain your problem in detail by letter as 
soon as possible. 

This advice is for your information only and not to be 
posted. Copy of attached agreement should be posted on 
bulletin boards so your employees will be familiar with the 
Act. 

Very truly yours, 

L. C. KEENER 

Vice President—Eastern District. 
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No. 8429 


ROLLA A. BAILEY, Appellant, 
v. 

NATIONAL CARLOADING CORPORATION, Appellee 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF THE CASE. 

Appellant’s statement of the case is both inadequate and 
in certain respects misleading. For that reason, we feel 
impelled to restate the case. 

The appellee is a freight forwarder and is engaged in 
the business of soliciting and of assembling merchandise 
traffic in small lots and of forwarding it in carload or truck 
load lots. During the period involved in this suit, January 
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30, 1939, to June 6, 1941, appellee maintained an office and 
freight terminal at Muskegon, Michigan. In that period, 
and for some time prior thereto, appellant was employed in 
the office of the appellee at Muskegon. The suit by appel¬ 
lant is for the payment of overtime alleged to be due him for 
that period under the provisions of the Fair Labor Stand¬ 
ards Act, effective October 23, 1938. F. W. Long was the 
agent of the appellee in general charge of the Muskegon of¬ 
fice at that time. His duties consisted principally of solicit¬ 
ing freight for transportation, which activities required his 
absence from the office for the greater part of each day from 
ten o’clock in the morning until closing time. In the ab¬ 
sence of Long, the appellant was in charge of the office 
(Appl. app. p. 60), and had authority to manage and super¬ 
vise the affairs of the office. Appellant had charge of the 
office work (Appl. app. p. 57), and directed the work of a 
clerk in the office during this period. (Appl. app. p. 48) 
It was the appellant’s duty, among other things, to receive 
all cash collected upon deliveries, classify the freight re¬ 
ceived for transportation and see to it that it was properly 
billed. (Appl. app. p. 16) 

At the time of his employment on December 1, 1937, ap¬ 
pellant received a salary of $115 per month, which was later 
increased. Since the effective date of the Fair Labor Stand¬ 
ards Act the appellant claims to have kept a record of his 
own of the number of hours of overtime worked bv him to 
June 6,1941, at which time he left the services of the appel¬ 
lee. Appellant admits that he claimed overtime (Appl. app. 
p. 25) and that appellee paid him overtime for the period 
from October 23, 1938, to January 30, 1939, having re¬ 
ceived one check for $50.11 on March 4,1941 (Appl. app. p. 
33) and another check for $18.22 on or about April 1, 
1941 (Appl. app. p. 65). 

During the period from October 23, 193S, to January 30, 
1939, appellant turned in his overtime to Agent Long and 
as stated was later paid the overtime claimed to have been 
worked in that period. (Appl. app. pp. 33, 34) Thereafter, 
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the appellant did not make overtime reports because, as he 
claims, he was told that his “time was no longer needed 
to be turned in.” (Appl. app. p. 19) He did not make over¬ 
time reports either to Agent Long, to the office of appellee 
in Grand Rapids, or to its general offices in New York be¬ 
cause lie said Long refused to receive such reports. (Appl. 
app. p. 61) The private book in which appellant claims to 
have recorded his overtime was never shown to Long (Appl. 
app. p. 59), nor was any claim made to appellee for the pay¬ 
ment of overtime as therein recorded until the institution 
of this suit. (Appl. app. pp. 29, 42, 50) The book, a pri¬ 
vate and self-serving record, was objected to by appellee as 
incompetent, etc. It was received in evidence over this ob¬ 
jection, with the comment by the lower court that it did not 
bind the appellee. (Appl. app. pp. 20, 21) 

During the period from July 1, 1939, to the end of appel¬ 
lant’s employment he had a clerical assistant who regu¬ 
larly turned in his overtime to the appellee and was paid 
therefor. (Appl. app. p. 37) In January 1941 the appel¬ 
lee’s records and office at Muskegon were inspected by one 
Thordman, a representative of the Wages & Hours Divi¬ 
sion of the Department of Labor, which has charge of the 
administration of the Fair Labor Standards Act. Appel¬ 
lant was present during this inspection (Appl. app. p. 49), 
met Thordman (Appl. app. p. 3S) and knew that the pur¬ 
pose of Thordman’s visit was to ascertain if there was any 
overtime due the employees of the appellee and how the 
appellee was conducting itself with respect to the Wages & 
Hours Act. Appellant made no complaint to Thordman 
that he had worked overtime, or was entitled to overtime 
pay from the appellee. (Appl. app. p. 39) 

On March 16, 1941, appellant wrote to the general audi¬ 
tor of the appellee at New York, making claim for overtime 
for two weeks in December 193S which, as already stated, 
was paid to appellant in April 1941. (Appl. app. pp. 24, 65) 
Appellant made no further claim for overtime because he 
said he was afraid of being fired if he did so. He also 
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claimed that his letter of March 16, 1941, was written in 
1 reply to a letter received by him from the general auditor 
in New York concerning his overtime, but he failed to pro¬ 
duce that letter, claiming it had been stolen from his auto¬ 
mobile. (Appl. app. p. 42) 

No time report was turned in to appellee by the appellant 
after January 1939, although, as already stated, appellant 
received in March and April 1941 two checks for overtime 
claimed to have been worked prior to January 30, 1939. On 
i February 16, 1939, Agent Long asked appellant for his 
overtime report, but was told by appellant that he did not 
have to make out a report. (Appl. app. p. 60) Long re- 
! plied, “Maybe not, but I believe it would be better for you 
i to continue to make overtime reports.” But appellant did 
i not thereafter make them. (Appl. app. p. 47) Long never 
requested appellant to discontinue turning in time reports. 
(Appl. app. p. 47) 

On July 1, 1939, appellant, with the approval of Long, 
employed a clerk named Otterson. The duties of this clerk 
i were to make out bills for freight charges. He worked un¬ 
der the supervision of appellant. This clerk regularly re¬ 
ported overtime and received overtime pay. He resigned 
his position March 15, 1940. At that time the appellant, 
with the approval of Long, employed another clerk whose 
name is Schuitman, to take the place of Otterson. Schuit- 
I man regularlv reported and received overtime. (Appl. app. 
p. 49) 

SUMMARY OF ARGUMENT. 

I. The appellant failed to establish his case by the pre- 
ponderence of competent evidence. 

The record of overtime claimed to have been kept by him 
from October 24,193S to June 6,1941, is not a record made 
in the regular course of the business in which he was en¬ 
gaged. It was secretly made and kept, was never disclosed 
to the appellee or any of its officers or agents and hence 
never became a part of the business records of the appellee. 
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It is clearly a self serving record, obviously made with a 
view to future litigation between the parties. Appellant 
knew that by filing suit against the appellee he would, if 
successful, be entitled to recover double the amount of his 
overtime plus his attorneys fee. Therefore, the incentive 
to misrepresent the amount of overtime worked by him was 
strong. The record was inadmissible and should have been 
excluded on appellee’s objection. When asked by Long 
on February 16, 1939, to turn in his overtime, he stated 
he did not have to do so. Others in the office regularly 
turned in their overtime and were paid. Xo explanation 
was made by the appellant as to why he thought he might 
be treated differently. He made no complaint to the New 
York or Grand Kapids office of appellee that he was not 
being paid for overtime. 

In addition, the conduct of the appellant is at variance 
and in conflict with the claim now made by him. The evi¬ 
dence shows that he was paid for all overtime work re¬ 
ported and claimed by him. In March and April 1941 he 
received two checks from the appellee aggregating $68.43 
for overtime claimed to have been worked prior to Janu¬ 
ary 31, 1939. It is not without significance that appellant 
claimed and received these payments only a few months be¬ 
fore he quit the service of the appellee and did not then 
claim any additional overtime. The reasons, if any, why he 
did not then seek compensation for the additional overtime 
now claimed is not explained. He made no further claim 
on the appellee until this suit was filed. 

In January 1941 the office and records of the appellee atj 
Muskegon were investigated by an agent of the Wages & 
Hours Division of the Department of Labor. Appellant 
was present during this investigation, met and talked with 
the investigator and knew that the object of his visit was 
to determine whether the law with respect to wages and| 
hours was being observed by the appellee. But, whilej 
appellant had an opportunity to do so, he did not advise' 
this agent that he had worked overtime for which he had 
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not been paid, or that he had experienced any difficulty 
with the appellee with respect to overtime payments. His 
testimony that he worked the number of hours of overtime 
claimed in his complaint is so utterly at variance with the 
undisputed facts of the case, as well as with his own con¬ 
duct, as to justify the court in refusing to give any proba¬ 
tive effect to it. 

i II. Appellant was employed by appellee in an executive 
or administrative capacity. 

Section 13(a) of the Fair Labor Standards Act provides 
that sections 6 and 7, which prescribe minimum wages and 
maximum hours for employees subject to the act, “shall not 
apply with respect to (1) any employee employed in a bona 
fide executive, administrative, professional, # * * capac¬ 
ity * * The regulation of the administrator of the 

Wages & Hours Division referred to on page 11 of appel¬ 
lant’s brief, purporting to define the phrase “executive and 
1 administrative capacity” as used in section 13(a) was not 
offered or received in evidence. At all events, the adminis¬ 
trator’s interpretation of the meaning of the statute is not 
1 binding on this court. However, there was received in evi¬ 
dence as part of appellant’s case, a letter from the vice pres¬ 
ident of the appellee, dated October 10, 1938, addressed to 
all managers for the eastern district, advising them that on 
Monday, October 24, 1938, the Fair Labor Standards Act 
1 would take effect, and instructing them with respect to the 
application of the maximum hours provisions of that act. 
This letter is reproduced at pages 68 and 69 of the appen¬ 
dix to appellant’s brief. Among other things, the letter 
states that positions such as managers, solicitors, office 
managers, chief clerks (in charge of others), etc. are re¬ 
garded as executive or administrative positions and are 
therefore exempted from the law. 

The testimony of the witness Long, who was agent at 
Muskegon, clearly brings the duties of the appellant within 
the classes of employees exempted from the Fair Labor 
Standards Act as described in the act itself and in the letter 
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which appellant introduced in evidence. Long was out off 
the office the major part of his time soliciting freight. Ip 
his absence appellant had charge of the management of the 
office and of the supervision of others employed. He coultjl, 
therefore, be fairly classified as an office manager or chief 
clerk. 

The fact that appellant did not claim overtime pay for 
overtime alleged to have been worked after January 30, 
1939, implies that he regarded his work as administrativje 
and supervisory after that date. In recognizing appellant s 
claim for overtime work performed prior to January 3(|), 
1939, appellee simply resolved doubts in his favor and with¬ 
out at the time raising any question as to his status under 
the Fair Labor Standards Act. 


ARGUMENT. 

I. Counsel for appellant insists that the court below erred 
in disregarding the uncorroborated testimony of appellaiit 
that he actually worked the number of overtime houifs 
claimed by him and for which he now seeks double compe 
sation plus attorneys’ fees as provided by the Act. 

A court is not bound to believe a particular fact, testified 
to by one or more witnesses, simply because they may n<j>t 
have been directly contradicted therein. The inherent prob¬ 
ability or improbability of such a fact is to be tested by tile 
unquestioned circumstances that surround the main trans¬ 
action or occurrence, as well as by the ordinary laws that 
govern human conduct. Beals v. Finkenbinder, 12 App. D. 
C. 23, 29. 

In Alexander v. Blackman , 26 App. D. C. 541, 555, tins 
Court said: 

“Even when a witness has sworn positively to an ajl- 
legod fact the tribunal called upon to pass upon the tes¬ 
timony of such witness may, for good and sufficient rea¬ 
sons, refuse to credit it.” 
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In Atlantic Works v. Brady, 107 U. S. 192, the Supreme 
Court said: 

“Interested as he is in the result of the suit, his own 
testimony cannot be allowed to prevail against a course 
of conduct so utterly at variance with it. It may be 
true; but we cannot give it effect against what he him¬ 
self did, and did not do, without disregarding the ordi¬ 
nary laws that govern human conduct.’’ 

When tested by the rule announced in the above cited 
cases, it is clear that appellant’s testimony was so utterly 
at variance with the admitted facts, his own conduct, and 
the ordinary laws that govern human conduct as to justify 
the court below in refusing to give it effect. 

The book in which appellant claims to have recorded his 
work hours, and which was received in evidence over ap¬ 
pellee's objection, was not admissible. The entries therein 
were not made or kept in the regular course of the business 
in which he was engaged. It never became a part of the 
records of appellee. On the contrary, it was concealed from 
the appellee, and, as subsequent events indicate, was in¬ 
tended for use in future litigation between the parties. Ap¬ 
pellant’s incentive to misrepresent the self serving facts 
recorded was strong. His record lacks all the elements of 
trustworthiness essential to its admissibility as evidence of 
the facts recorded. 

See also Dollar v. Caddo River Lumber Co., 43 Fed. Supp. 
822, 823. 

In Hoffman v. Palmer, 129 F. 2d 976, 980, affirmed by 
the Supreme Court February 1, 1943, the court in stating 
the requisites to the admissibility of such a record said: 

‘ ‘ The person making the record, or supplying the in¬ 
formation on which it is based, must have had no pe¬ 
culiarly powerful motive to misrepresent; such a mo¬ 
tive, if it exists must be relatively minimal and mar¬ 
ginal. W r igmore, speaking of records made in the reg¬ 
ular course of business, says: ‘It is often added that 
there must have been no motive to misrepresent. This 
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does not mean that the offeror must show an absence 
of all such motives; but merely that if the existence of 
a fairly positive counter-motive to misrepresent is 
made to appear in a particular instance, the entry 
would be excluded.’ ” 

Appellant’s testimony was contradicted in many mate¬ 
rial particulars by the witness Long. The court below wa^ 
in the best possible position to determine the credibility of 
these witnesses. He had the advantage, denied to this 
court, of observing the demeanor of the witnesses and theirf 
manner of testifying. His conclusion that the appellant’^ 
testimony was unworthy of credit should not be disturbed 
unless clearly without legal justification. 

Without arguing the point appellant called attention tcj 
section 11(c) of the Fair Labor Standards Act which rei 
quires every employer subject to the provisions of that aci 
to make, keep and preserve records of the persons em+ 
ployed by him and of the wages, hours and other conditions 
and practices of employment maintained. Inferential^ 
appellant suggests that appellee did not comply with this 
statutory requirement. Other than the suggestion or claiifi 
made by appellant, there is no competent evidence to sup ¬ 
port the proposition. The records of appellee with respec; 
to wages, hours and other conditions of persons employed 
by it, including the appellant, were properly kept and truly 
reflect the data furnished appellee by appellant as to hi£ 
time and they do not disclose that appellant worked over¬ 
time in any one week for which he is entitled to overtime 
pay under the Fair Labor Standards Act between the 
period of January 30, 1939, and June 6, 1941. It was the 
duty of the appellant to make time and other records while 
he was employed at Muskegon. 

II. In the summary we have shown that at least during 
the period from January 30, 1939, to June 6, 1941, appel¬ 
lant was employed in an executive or administrative ca¬ 
pacity in the office of appellee at Muskegon. The fact that 
until this suit was filed he made no claim for overtime dur- 
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ing that period is sufficient without more to indicate that 
' he regarded his employment as administrative. The facts 
show that during a large part of each day appellant had 
complete charge of the office at Muskegon. The fact that 
the office at Muskegon was comparatively small judged by 
the number of employees does not detract from the nature 
1 of the work done by appellant. During part of the period 
involved he had the assistance of another clerk. While 
Agent Long had general charge of the office, his work con¬ 
sisted principally of the solicitation of freight for trans¬ 
portation. This kept him away from the office the largest 
1 part of each day. Moreover, it should not be overlooked 
that by putting in evidence the letter of the vice president 
of the appellee of October 10,1938, which defines the classes 
of employees of appellee which are exempt from the provi¬ 
sions of the Fair Labor Standards Act appellant in effect 
accepted the classification made by appellee and that should 
determine his status for the purpose of this case. 

CONCLUSION. 

For the reasons stated, it is respectfully submitted that 
1 the judgment of the court below should be affirmed. 

Respectfully submitted, 

Robert E. Quirk 
Joseph T. Sherier 

Attorneys for Appellee 

CERTIFICATE OF SERVICE. 

I hereby certify that a copy of the foregoing brief of ap¬ 
pellee was served on H. L. McCormick, attorney of record 
for appellant, on March 10, 1943, by depositing a copy of 
it in the United States mail, postage prepaid, and addressed 
to him, Munsey Building, Washington, D. C. 

Robert E. Quirk, 

Attorney for Appellee. 




